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THE COMPTROLLER GRENEMAL
OF THE UNITED BTATES

WABSHINGTON, D.C 205a8

FILE: B-190011 DATE: December 30, 1977

MATTER OF: Department of Health, Education, and Welfare -

lse of Employee Rest Periods to Expand Lunch
Breaks cor Leave Periods

DIGEST: 1. Department of Health, Education, and Welfare

questisns whether it may expand a regularly
scheduled employee lunch break of 30 minutes
te 45 minutes by permitting an employee to
take a 15-minute rest peried just prior to
lunch. This practice 1s improper because
employee lunch breaks are authorized under

£ U.S.C., 6101(a)(3)(F). A statute that
mindates a thing to be done in a given
manner normally implies that it shall not

be done in any otner mannor. Hence lunch
break should be expanded under that statutory

authority.

2. Department of Health, Education, and Welfare
questions whether an employee may be »ermitted
to depart his work place 15 minutes before
beginning of leave period if he refrains
from taking scheduled 15-minute afternoon
rest break. This practice would be improper
beca ise rest periods are included within basic
workday and by departing early the employee
would not satisfy time arnd attendance report-
ing requirements to be credited with workinzg

full 40-hour week.

iriz  ° ° is in response to a request for a decision frec:
Thom.s &. ° “eh.ag Assistant Secretary for Personnel
Administrz-. . nirtment of Health, Education, and Welfare
(HEW), as ¢ lezal parameters of that Cepartment's adminis-
trative auti.- . 1in scheduling lunch breaks and rest periods for

its employea.

The fssues involved in thls case arose out of & labor-
management dispute. A Social Security Administration field
office urier “EY had been allowing its employees two )S5-minute
rest periods and a 45-minute lunch break during regularly schedulea
worlk hours of 8 a.m. to 4:30 p.m. Management later reduced the
lunch brrak to 30 minutes on the basis that the lunch break was
noncompensable, ard as scheduled, allowed employees to be on duty
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for Jess than 8 hours per day ard consequer'ly less than 40 hours
per basic workweek as required by statute and Civil Service
Commission regulations. The local union immediately demanded
uncorditional reinatatement of the 45-minute lunch break. 1In
order to settle the dispute, the union agreed to hold the issue
ir abeyance until management could aeek ard receive a clarifica-
tion of management's authority in scheduling lunch and rest

erlode.

o i o e

Both =ides scknowledge that management has authority to grant
brief rect periods during the daily tour of duty when such rest
periods are beneficial or essenial in maintaining employee
efficiency. However, HEW desires clarificatlion as to the limits
of its authority in sacheduling rest periuds in conjunction with

Junch breaks or leave.
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The statutory authority that empowers agency heads to acheduls
a basic 40-hour workweek for each full-time employee i3 contained
in 5 U.5.C. 6101. 3ee for example, National Broiler Council,
Inc. v. Federal Labor Relutions Council, 382 F. Supp. 322 (1974).
That statute provides in pertinent part as foliows:

"(2) The head of ecach Executive agency, militery
department, and of the government of the District

of Columbia shall--

"(4) esavablish a basic administrative
werkweek of 40 hours for sach full-tima
emplovee in his organization; and

"{3) require .™at the hours of work
within that workwee. be performed within
a period of nct more than 6 of any 7
consecutive days.

"(3) Except when tha head ot arn Executive
agency, a military department, or of tle gov~-
ernment of the District of Columbia determines
that his organization would be seriously handi-
capped in carrying out its functiorns or that
costs would be subst2atinlly increased, he
shall provide, with respect to each employee in
his organization, thete-
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"(A) assignments to toura of duty are
scheduled 1n advance over periods of not leas

than 1 week;

"(B) the basic 40-hour workweek is
scheduled on 5 days, Monday through Frlday
when possible, and the 2 days rutside the
bqaic workweek are conascutiv.;

"(C) the worlding hours in each day in the
basic workweek are the same;

"(C) twe basic nonuvertime workday may
not exceed 8 hours;

"(E) tr= occurrence of holidays may not
affect the Jdesigration of the basic work-

week; and

"(F) breaks in working hours of more
than 1 hour may not be scheduled in a basic

workday."

Pursuant to the zbove-quoted statute agency lieads are required
to schadule 40 hours of work per week tor 2ach full-time employee.
When possible the basic 40~hour workweek is to te schedulad as
5 8-hour days, Yondav throwrgh Friday. Breaks or "time off the
clock" in the basic B-hour workday may not exceed 1 hour without
concurrence of the employee. An example of such a break in working
hours ia the lunech break. In this connection we have held that time
set aside for eating is noncompensable unless the emplcyee 13
required to perform substantial official duties during that period.

B-166304, April 7, 1969; 42 Comp. Gen. 195 (1969).

A department haad is also vested with administrative authority
to prescribe regulations covering the conduct of his or her em=-
plovees. Butler v. White, 83 I',578, 581, reversed on other grounds
171 U.8. 379 (1R97). That authority is contained in 5 U.S.C. 301
and 1s sufiiciently broad to empower a department heud in his or
her discretion to grant employees brief rest periods when such periods
are determined to be beneficial or essential to the efficiency of'
the Federal service, B-166304, April 7, 1969. Urnlike lunch breaks,
brief employee rest periods, when granted, are considered to be a
part i the employee's basic werkday. Because the employee is in

-3 -
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a pay status during such rest periods he would generally not be
authorizad to depart his place of work during such rest periods.

In this regard department headls should take cognizance of sece
tion 1€.2, title 6, General Accounting Office Policy and Procadures
Manual for Guilance of Federal Agencies governing employze time
and attendance reporting procedures which provides as Follcws:

"For each civilian employee except those who
work c¢.1 a piecework basis a record of time in pay
or nonpay status shall be maintAained on a daily
basis by designated employees who take no part
in preparing the payroll or distributing the pay
checks or poy envelopes. For each employee paid
on a piecework basis, a daily record of the pilece=-
work completed shall be currently maintained by
such designated employees.

"The time and attendance report shall provide
affirmative evidence that each employee is
entitled to his normal pay or to a greater or
lesser amount by a showing as to the number of
hours of duty attendance and the nature and lengtl
of absences. The time and place at which the work
was performed and other circumstances which affect
the computation of pay, allowances, and deductions
must be included in the report. If the employee
is entitled to other than his normal pay and
deductions, a report shall be made to the payroll
office in the detail necessary for preparation of
the payroll. Time and attendance reports shall
be kept available for audit for a period of 3
years.

"The exact time of day of all absences from
duty, except for —uthorized lunch periods, shall
also be recorded each day. This information may he
recorded either on time and attendance reports or
in such related records in support cof pay entitle-
ment as the employing agency de:ms appropriate.
This requirement is based on:

"(1) The need for such information
in determining pay entitlement

- g -
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under certain conditions--

for example, leave without pay
before or after a holiday or
leave where night differential
pay is involved.

"(2: The overall management respon=
sibility of each agency to min-
tain adequate records for
purposes of effective and
efficient supervision of
employees.

"Where the absence is for a full workday, it 1s
nct necessary to shod the exact time of absence
provided the employee's tour of duty is shown on
the time and atterdance report. Indicated absencea
should be initialed by the employee or supported by
a signed application. Obtaining the employse's
initials or a signed applicaticn may be waived by
the department or agency when mechanical time record-
ing devices are used by the employees for recording
ard reporting attendance.

"Sick leave absences in excess of 3 days must be 1
supported Ly a medical certificate or other evidence
of illness that is administratively acceptable.

"The designated persons respcnsible for tine and
attendance reports should have positive knowledge
as to the employee's presence or absence before
marking the report. Likewise, supervisors should
keep currently informed as to the attendance or
absence of the employeesa for whom they are
responsible so that their approval of the time
and attendance reports is meaningful."”

It is ¢lear from the foregoing statutory authorities and
guidance, that there are significant differences between lunch
breaks and rest pericds. Essentially an employee ls off duty amd
in a nonpay atatus during his authorized lunch period and is free
to depart his place of work and generally usa such time as he
desires. On the other hand, an employee is in a pay status during
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authorized rest periods and may not generally absent himself from
his place of work during such rericds,

With repgard to these isaues, HEW has asked this Office to rule
on three specific questions which we shall address in seriatum.

Ouesgtion 1.

"l1. Does management have the authority to grant employees
short periods of compensable time (d~ minimua) contiguous
to lunch breaks?"

Pursuant to 5 U.8.C. 510i({a)}{3)(F), agency heads have authority
to schedule breaks in employee working hours of not more than 1
hour Zn a basic workday. This is the authority that Congress has
provided for scheduling empiluyee lunch break. It is a general
principle of statutory interpretation that the mention of one thing
implies the exclusion of another under the maxim "expreasio unius
est exclusioc alterius."” Hence, a statute that mandates a thing to
be done in a given manner normally implies that it shall not be done
in any other manner. Botany Worsted Mills v. United Statea, 278
U.S. 282 (1928); and Raleieh and G.R. Co. v. Reid, 80 U.S. 269 (187l).
Therefore, we nold that employee lunch breaks scheduled under
authority contained in 5 U,S.C. 6101(a)({3)(F) my not be expanded
through the use of other authority.

Question 2.

"2, In order to provide the 45-minute lunch breal,
can management allow emplcyees to forego a morning

or afternoon rest period and add the extra 15 minutes
to the lunch break?"

This question is answered in the negative based on the rationale
set forth in our answer %0 question 1. We do, however, encourage
agency heads to sthedule realistic employee lunch periods of 45
minutes or 1 hour under the authority contained in 5 U.S.C.
6101(a}{3)(F) when that amount of time is actually required for
employees to have lunch. This would necessitate an appropriate
ad justment in the hours of the basic workday tc maintain the 40-hour
workweek . See GAQ Letter Report FPCD-76-147 (B-179810) April ¢,

1976.
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Question 3.

"3, Can an em,.loyee who has scheduled leave from

3:30 p.m. to 4:30 p.m., during his normal work hours,
be allowed for forego a 15-minute afternoon reat
period ard leave his duty station and 3:15 p.m.?%

This question is also answered in the negative bosed on the
rationale we expressed in our response to question 1, In the
hypothetical situation desciibed abcve, the employee's time ard
attendance record, rould not accurately reflect «¢0 hours of work
for the week and, therefore, such an arrangement would be improper.

Acting Comptroller Cenera .
of the United States





