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DECISION ( -,-“,:‘“___._'.J‘\AJ.) OF THE UNITED BTATES
Qi;%:ifzéia; WASHINGTON, D.C. 205149
N ) RO >
FILE: 3-189985 CATE: December 16, 1977

MATTER OF: 15n 3, Jolly, Inc.

DIGEST:

1. Agencey's canceliatien of solicitation after bid
opening was proper where 1t was discovered at
that time that item covered in solicitation was on
Federal Supply Schadule frow which agenry was
required to make purchases.

2. Cancellation of sollcitation after bid opening to
purchase iten under Federal Suppiy Schedule was proper
aven though delirery schedule under FSS contract is
longer slnce Goveirnment's neceds would be satisfied,

Jon B. Jolly, Inc. (Jolly), has protestad the cancellation of
solicitation No. NASO 7-35216 ienued by the United States Depart-
mant of Commerce, National Oceasnic and Atmospheric Administration
(NOAA), after t.’d peuing ar: the subseqren purchase of =he icem
covered in the solicitation from a contracter listed on General ;
Services Administration (GSA)} Fedeval Sapply Schedule No. 00SC 6624,

The record reveals that NOAA issued the instant invitation
for bids (IFB) for the purchiise of deep-sea reversing thermometers
on July 17, 1977. After bid openinz NN/A discovered through a
notation on the General Oceasics, Inc. (Seneral Oceanics), bid that
the deep-sa2z reversing thermometera czlled for in the IFB were
available under an existing GSA Faderal Supply Schedule coutract
with General Oceanics. NOAA then canceled the solicitation and
placed an order for the derp-sea reversing thermometers with
General Oceanics under GSA contract No. GS$-005-04378, item No. 6b-
276.

Joily protests the purchase of the rcversing thermometers
from General Oceanics hecause the terms of delivery specified
under the Federal Supply Schedule are nonresponsive to the IFB
since the IFB called for deisivery within 60 days and che Federal
Supply Schiedule provides for delivery within 90 days. Additionally,
Jolly asserts that NOAA in effect negotiated with General Oceanics
after bid opening and rthat the Government has no right to cancel
the solicitation and refuse to make an award to the low and respon-
sive bidder and then make an award to a "monresponsive bidder, GSA
or otherwige."”
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NOAA In {its report to our Office states that it ras required
under the Federal Procurement Regulations (FPR) and Tederal Supply
Schedule No. 00SC 65624 covering laboratory equipmert ko purchase
the reversing chermometers under the applicable GSA\ coutract, NOAA
states that sectlon 1-2.404-1 of the FPR (1904 ed, circ. 1) ailows
the cancellation of a solicitation after bid opening where there
is a compelling resson to do so and that the cancellation of the
subject solicivation and the sulsequent purchase of the therxometers
from General Oceanlecs was proper,

For the reasons that follow, wu agree with NOaA's decision
to cancel the subject solicitation.

Tt has consistently been held that an fnvitation for bids
does not Import any cbligation on the Governmewt to acceyt one of
the offers receilved, and that all bids may be relected where 1ir ig
determined to je in the kest interest of the Covernment to do so.
37 Comp. Gen. 760, 761 (1958); Press Intelligence, Inec., et ai.,
B-180091, June 7, 1974, 74~1 CPT 311. Our Office has recognized that
the authority vested in the contvacting officer to reject any or all
bids and readvertise is extremely broad and ordinarily we will not
questicn such action. GSee 49 Comp. Gen. Z44, 249 (1969); Royal
Silver Manufacturing Company, Inc., B-186422, June 13, 1977, 77-1
CPD 421. However, in exercising such authorlty, the contracting
officer must not act in a manner which would compromise the integrity
of the competitive bidding svstem. As was stated by the Court of
Claims in Massman Construction Company v. United States, 60 F. Supp.
635, 643, cert. denied, 325 U.S5. B6O (1945):

"k %k % To have a set of bids discarded after
they are opened and each bidder has learned his
competitor's price is a serious matter, and it should
not be permitted except fur cogent reasong » * *,"

Consistent with the policy set forth in the Massman case, subpara-
graph (a) of section 1-2.404-1 of the FPR provides that rejection
of a1l bids aftei bid opening iz permissible only where there 14 a
compelling reason to do so.
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In the fistant ¢ ase NOAA wag reouired under 41 C.F.R. § 101~
26.4C1-1 (1577) to make purchases from Federal Supply Schedules
to the extent required by such schedules. Under Federal Supply
Schedule No, 008C 662/, NOAA was required to purchase the subjent
thermematers frem Gonerual Oceanics, the GSA contractor, A purcnase
of the thermometers from & contractor other than General Oceanics
would have violated the regularions and been outside the authority
of the contractlng cofficer., ESee 52 Comp. Gen. 530, 531-2 (1973).
In view of the foregoing, we believe there existed a compelling reason
to zancel the solicitation and that the subsequaent purchase of the
thermometers from General (ceanics under the GSA contract was proper,
In the pruesent case thare 13 no pescibility that the competitive
system will be compromised since there was not a resolicltatica but
only a purchase of the item f{rom the Federal Jupply Schedule con-
tractor as required by th: RFP,.

-

We construe Jolly's comment on the iifference between 60-day
del'very under the IFD and 90-day delivery under the Fe®-ral Supply
Schedule to guestion whether the Governmont's needs wou's be satisfied
under the longer schedule, We are not required to decide whether a
30-day difference in deliv:ry could justify not using an otlterwise
mandatory ["ederal Supply Schedule contract. In this case it ¥s clear
that the using agency is satisfiad with tle longer delivery. This
may represent a recognition that the IFB delivery schedul was more
stringent than called for to satisfy the Government's need or a
change in requirements. In eicher case, we find the cancellation of
the IFB and use of the Federal Supply Schedulz tn have been a proper
exercise of administrative discretion.

Accordingly, the protest is denied.
17'14Q"fi§‘1-

Deputy Com&{::rier Genaeral

of the United Stutes





