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MATTEH OF: DoD Mnihry Pay and Allowance Committee
, Submission No. SS-A-1272

diGEaT: L A mezmber of the Army National Guard or Army’

. Reserve, called or ordered to active duty fo. a
period of 30 days or less under self-terminating
orders who is hospitalized under the provisions
of 19 U, 5. C. 3721{(2) because of an in liz= of duty
injury not due to own misconduct during that
time, remains in an active military status only
through ths last day of duty as prescribed by
those orders, with tke right to continue to receive
pay ard sllowances thereafter based on disability
5 perform military duty ag authorized by
37 U.S.C. 204(g)(2). -

. 2. A member of the Army I'Iat'.loml G-md ‘or Army
Resérve, calleu or oriered to sctive duty for a
period of 30 days or less vnder self-terminating
oraers who is hospitalized due to an in lina of
duty imury not due to own miasconduct during
that time, would not be placed in a status of being
on active duty for 30 days or more even though
the period of hospitalization is covered by an
amendment to his orders or new orders issued
to extend his . period of active duty solely for the
purpose of such hoapitanzahon, since such a
change in status is not authorized. Thus, such
orders viould not carry him beyond 30 days for
active duty purposes and his rights to be retired
for physicai disability would remain determinable
under 10 U. S.C. 1204,

3. A member of the Arr’ny National Guard or Army
Reserve, called or ordered tc astive duty for a
penod ‘'of 30 days or, less who'is, ‘hospitalized for
an in line of duty disability not due to own rais~
conduct, and who suffers an injury in the hospital
during the period of active duty covered by the
original orders, so long as that injury is admin-

.istratively determined to be in line of duty and
not due to own misconduct, may be considered
as being injured as the proximate result of the
performance of active duty for the purpose of
10 U.5.C, 1204,
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4, A member of the Army Nutioml oxr

Reserve, called or ordered to active duty

for a period of 3G days or less, who is
hospitalized for discase under 10 U.S8.C.

3722, or injury under 12 U, S8.C. 373),

who ia injured while in the honlltnl after

his active duty period under the original

orders had tarminnted. is not considered

to have been injured as the proximate

result of the performance of active duty for

the purpose of 10 U, S, C, 1204 benefits

unleas there is established a casual rela-

tionship between the original injury or diseasge

and the injury while in the hospital, since suck

injury did not occur whiie he was in an active

duty llhttu.

This action 8 in respbnse to a letter datad June 30, 1977, with
enclosures, from thq; Acting Asgsistant Scoretary of the Army
(Manpower and Keserve Affairs), requesting an advence decigion
on several questions concerning the application of the provisions of
title'10, United States Code, governing disability retirements or '
aeparations (10 U.S.C. 1201-1206) of enlisted members of the Army
Resevrve and Army National Grard performing active duty training.
The request has been assigned Secretnrhl Submission No. SS-A-1272
by the Department of Defenge Military Pay and Allowance Comumiitee.

The submission states thai paragraph 15 of Army Regulation (AR)
135-200 (change 2, June 25, 1985), 'provided that a member who
incurred a disease or ‘injury while on active duty for training may,
with his consent, remain'in a patient status after the date indicated
in his orders for expiratioli of his activé duty for trajuing., The
indicated purpose was to enable the meraber to recejve authorized
medical’ care (AR 40-3) and, if indicated, physical diijability process-
ing (AR 835-4V0). The member's vrders directing active duty and
which were self-terminating, were not amended to exteni the expira-
tion date of those active duty orders, but the member, if otherwise
qualified, was entitled to receive pay and allowances until released
from medical care, or séparated or retired due to physical disability,
In this regard, the submission correctly recognizes that the period
after completion of the period of active duty stated in the orders is

i

-2-
!




.
e e
'

A\

B-)80640

not considered active military service aud neither leay: nor active
retirement points accrue during that time. See 37 Comp.
Gen, 403 (1957) and 54 Comp. Gen, 33 (1974).

The aubmission states further that in those cases where a mem-
ber's active duty training orders specify a period of more than
30 days and he incurs a disi iility from either injury or disease and
is referred for disability processing under AR 635-40, he would be
entitled to the bonefits provided under 10 U. S, C. 12011208, I,
however, his active duty training orders specified a period of
30 days or less, his cage ‘would be procesncd under AR 635-40 only
if his disability is the result of injury. In ¢iat case, he would be
entitled to the benefits provided ir 10 U, S, C. 1204-1206,

The submission goes on to stats that an izxterim change to para-
g¢:aph 15 of AR 135-200, was promulgated on December 21, 1976. The
pertinant portion cf that change is as follows:

"o, Genenl. A msmhor on my type of A.DTJFTI‘D
[active aufﬂfull-time training duty] under self-termi-
oating oi’'ders, -including AT [onnual training], who is *
aick in the hospital, receiving follow-up care immedi-
ately after a period of hospitalization, has sustained
an acute, grave illness/injury or othar deterioration
of physical condition rendering the mémber unfit for
further duty, orin need of or undergoing treatment
for class 4 or 5 dental defects (AR 40-3), may orly be
considered for retention past the ADT/FTTD release
diite when continuous hospitalization is required and/or

ysical disability processing is required or has been
itiated.” DA STL MO (AGUZ-RPP—PR) Message
211448Z Dec. 76.

It is aiso stated that in the past no amenii.tory‘ orders were issued
when a disabled member was placed in a patient status. However, the
regulation as amended by the interim change provides that such orders
will be issued and the active duty for training period will be extended
to the anticipated date of recovery established by the medical facility
commander,
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. The submission goes on to state that the members most affected
by this change in the regulations would be those performing annmal
training for 30 days or less (usually 15 days), since an amendment
of orders in such cases may carry the member biyond 30 days.

If mo, it 18 speculated that it may changs their active duty status
from the 30 days or less category, to a status of active duty for
more than 30 days and if such 2 member is later found to be unfit
because of permanent disability, make him eligible for retirement
benefits under 10 U.S.C. 120], rather than retirement benefits
under 10 U.S.C. 1204, It is suggested tha¢ while it appears thata
change in status would not alter entitlements accruing because of a
disability incurred prior to the date his orders were extendcd, the
problem &rises where, after the member's orders are amended and
while he is a patient, he incurs a disability as a result of disease
which is only covered for retiremant purposes under 10 U.S.C. 120L
Doubt is expressed a8 to whether such conclusion is valid,

Based on the foregoing, the following questions are presented
for resolution:

". An individual sustains an injury which qualifies
him under 10 U, S.C. 1204 for disability retirement, and
while hospitalized, is further disabled because of a heart
attack.

"a, If the heart attack occurred after’ amend-
ing orders were issued, but before the expiration
date of the self-terminating orders, may the dis~
ability resulting from the heart attack be conaldered
under 10 U, S.C. 1201 for benefits ?

"b, It the angwer to.a is no, if the heart
attack was incurred after the expiration date of
the self-executing orders, may it then be
considered under 10 U, S, C. 12017

"2, An individual hospitalized under appropriate cir-
cumstances because of disease and, thus, not qualified for
benefits under 10 U, S.C. 1204, while hosapitalized incurs a
different disease or is injured and because of the new con-
dition is determined to be unfit because of physical disability,
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| "a. If the date of inception of the second con-
dition is after issuance of amending orders but prior
to the expiration date of the self-terrainating orders,
may the case be considercd urder 10 U.8.C. 1201?

"h, If the anawer to a is no, may the case be
considered under 10 U, 8, C, 120] if the date of
" inception is after the expiration date of the self-
- terminating orders?

"3, If the answers to all of the above are no, may
an iqj sustained by the individual while a patient and
in the hoapital environment, after igsuance of amending
orders, be considered as proximate result of performing
active duty for purpose of establishing beneﬁts under
10 U. 8. C. MM ?

Tha nubmuuion states. that each of the individuals described {n
the foregoing questions is on active duty under self-terminating
orders which specify a period of duty of 30 days or less; the orders
are amended solely for the purpose of hospitalization, and hecause
of the amendment to his orders, the member!'s active duty time
totals more thai 30 days,

‘Members of the Army National Guard, like members of the Army
Reaerve who are called or ordered into Federal scrvice are ordered
to that duty as a Reserve of the Army (10 U.S.C, 3487} and are gub-
ject to the laws and regulations governing the Army (10 U.S.C. 3490).
Further, under the provisions of 10 U.S.C. 3687, each of thege
mombers:

"* # ¥ {g entitled to the pensions and nther com-
pensaticn provided by law or regulation for a member
of the Regular Army of corresponding grade and
length of service, whenever=-

"(1) he is cilled or ordered to active duty * * *
for a period of more than 30 days, and is disabled in
line of Auty from disease while so empioyed; ox
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| "(2) he is called or ordered to active duty, or
perform inactive-duty training, for any period of
time, and is dtubled in line of duty, from injury
whu.e 80 employed

With regard to medical and hospital benefits for such membars,
10 1J.S.C. 3721 provides in pertinent part:

"$372]. Members of Army, other than of Regular
~ Army. ,

"A member of the Army, other than of the Regular
Army, is entitled to the hospital benefits provided by law
or regulation for a member of the Regular Army of cor-
responding grade and length of service, whenever--

(1) heis called or ordered to active duty * * %
for a period of more than 30 days, and is disabled in
line of duty from disease whiie 80 emaployed; ox

"(2) he is called or ordered to active duty, or

to nerform inactive-duty training, Jor any period
of time, and is diaabled in line of duty from injury

while so employed, "

Under 10 U, S, C, 3722 a Reserve may be hoapitalized if he contracts

a disease in line of duty while on active duty in time of peuce. That

gection also provides for pay ud allowances during hospitalization for

up to a total of 8 months,

Regarding dlsabxhty pay and allowance entitlements, 37 U.S. C. 204(g)

provides in part:

"(g) A member of the Army or the A.ir Force (other
than of the Regular Army or the Regular Air Force) is
entitied to the pay and allowances provided by law or regu-
lation for a zuember of the Regular Army or the Regular
Air Force, &s the case may be, of corresponding grade
and length of service, whenever«-
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| "(1) he is called or ordered to active'duty * & #
for a rriod of more than 30 days, and is disabled in
line of duty from disease while so employed; or

, "(2)- he is called or ordered to active duty, or
! | o perform imactive-duty training, for any period of
time, and is dinbled in line: of duty from injury

while 80 employed, "

In 41 Comp, Gen. 706, 708 (1862), we siated:

o e it is our view tiiat under the provisions of -
10.U,. S.C. 3687, an Armyreservist who i8 injurad wiile
employed on active duty fl\r any period of time, or who
is disabled from disease while'so employed for the 12q-
wisite period, is entitled to'continue in receipt of active
duty pay and allowances while hospitalized and while
awaiting action on his retirement proceedings if such
proceedings are instituted, Such séction;:-however,

does not provide that-e reservist shall br; considered in
active mﬁff gervice wiile in receipt ol such bene-
Mg X & &_ iaﬁaerscormg suppﬁa ¥

See also in this connection, B-153332, Ma.rch 16, 1964; 50 Comp,
Gen, 99 (1970); and 54 Comp, Gen. 33, augra..

In 40 Comp. Gen. 864 (1961) we' considered the J;rOpriety of issuing
orders extending active duty to members on limited periods of active
duty for training. Two categories of members were Speciﬁcauy

' treated--those on active duty for training for a period of not less than

3 months and not more than 6 months under 50 U.S.C. 10i3(c) (195!
and those o7 active duty for training for less than 60'days.under nther
visions of law. In that case, while noting that-under 10 u. S.C.

687 (with respect to Army. membere), in most cases, memders ac.uld
be retained in a pay status during’ hospita.lization without the issucnue
of orders. extending their active duty, we Yeld that if otherwise proper
such members could be retained on active 4 ‘ty ﬁter their self-t2rini-
nating orders would otherwise expire for the' peiiod nncess.u'y Yy
determine whether they were eligible far retirepién nr’ ‘cayment of dis-
ability retirement pay because of such iicebility ~ -~ L;.,"f.y ote
necegsary physical disability processinz. In'ih:.. . onltting tt waq
noted that members serving under 50 1/, 8, C. I01ay~) 20w A not

.-7-




B-188540

od on active duty beyond 6 months, dus to the restrictive
language in that section, However, in that case we did not specifically
conaider the effect of such extension of orders as relaied to members

on active duty for traini;°c for less than 30 daya.

In the case of members whose active duty for training is for more
than 30 days the extension of active duty rather than carrying the
member in a disability pay status under 10 U, S, C., 3887 and similar
provisions of law appicable to services other than the Army, entitles
the member to certain additional benefits, e.g., accumulation of
leave, time credit for retirement purpones, additional benefits for
dependents. If a member's original tour of active duty for training
is ior less than 30 days an extension of his active duty to cover u
period of more than 10 daya would also: pefmit the member to qaalify
under more liberal provisions of law with respect to disability
retirement, Ag indicuted in the nuhmiuion such action could result
in full retirement benetits based upon ‘disease incurred while or 2ctive
duty if it is deterinined 'that the diseéase waa not due to the merber's
own misconduct, - e ‘the Army is permitted to uxtend periods of
active duty under the regulation amendment in'question, the intent of
Congress to distinguish between members on active duty for less
than.30 days and those on active duty for more than 30 days would be
defeated because the service could: place members who incurred
diseage during a short period of active duty on active duty for more
thian 30 days in any case in which the disease required hospltalization
for an extended period or the member wag being conaidered for dis-
ability retirement Such a result is not a :thonzed by law,

'I'herefox 2, Wt tmust r mmude that m;-mhera who, contract a
disease iiv ore injused wiile Jicdetive duiy for lexs thnf-SO days may
uct ve ikeir sctive duty satended for t.hr- period of bospitalization or
cr. vstderatxon fo:s retirement and that any actirns.taker co effect:such -
twetive avglwill oot be’ viewed as plm'ing the mem,lwr on zetive duty
for more than A0 Zaysiicr purposes;of enti{iing tlieny to beilefits of

: N'nre.nex-? nrider 19 J.8,Co F,Ll-_mld sr-other penefits which flow from

actlvo uut\' Htitus, 3 ach’ merlbers. oz hosnita;ia'itxon nd continued

_ pay bf-'nefit 3,/ must oy upon “he provisloin; inf- i 8.C 3687. 3721

and 1722; (ax'aplickble to the Ar»my).as ‘hw-‘ telate te meinbers on
tive daly for less than 32 doys. - Th dcciolﬂn 40 Compg. Cién, 664,
t'u_p:s . 18 modtird tuthe exterd mr.-qnsiste it bureriin,

Acncoruinglv, questions In, I, 7acnd ).b ure annwered in the
uepga.lve.
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th regard to the foregoing, we also add that, to the extent that
the benefits liated on pages 3 arxi 4 of the befor c-cited AR 135-200
interim change message would not imure to & member called or
ordered to active duty for 30 days or less but for the proposed
amendiment to orders retaining him in an active duty status solely .
for hospitalization purposes, they may not now be allowed.

In view of our conclusions with reapect to questions 1 and 2, in
answering queition 3 we must diatinguish between cases in which the
original condition for which the member was hospitalized resulted
from a disease and thosec in which it resulted from an injury. We
muast also distinguish betweezn casen in which the injury suffered
while hospitalized occurred 'before and those in which it occurred
;fter the termination date .f the member's ordered period of active

uty.

The provinioha Zoverning permanent dis'ibmty retirement of
members serving on active duily for 30 days or less, are contained in
10 U.S.C, 1204, which provides in part:

"Upoa a determination by the Secretary concerned
that a member of the armed forces not ccverzd by
section 1201, 1202, or 1203 of this title ia unfit to perform
the duties of his office, grade, rank, or rating because
of physical disability resulting from an injury, the Secre-
tary raay retire the member with retired pay computed
under section 140l of this title, if the Secretary aiso
determines that--

» * % * *

(2) the disability is the proximate result of
performing active duty or inactive-duty training;

(3) the disability is not the result of the
member's intentional misconduct or willful
neglect * = x'

In order for a disability to be the basis for retirement under those

provisions, it must be as a result of injury, and as determined by the

Secretary concerned, must be the proximate result of the performance

[y _ i
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of active duty and not due to the member's misconduct, Thus, where
a member suffers injury while in a patient status in a hospital while '
still in an active rluty status under his original orders, and the appro-
priate administrative determination is made, a dissbility as a

result of such injury would properly be the basis for 10 U, S.C. 1204
consideration, even though the member may bave beaen initially
hoapitalized for disease under 10 U, S.C. 3722,

With regard to in~hospital injuries which cccur after & member's
less than 30-day period of duty terminates, the facts of the individual
case would be for consideration. This is so because we do not
believe that such injuries may be considered the proximate result of
performing active duty simply because the hoanitalization commenced
while the member was on active duty and at the time the injury
occurrei was receiving hospitalization, pay and allowances under
the provisions of law discussed above. 1If it can be determived
that the original injury or disease which was incurred during a
period of active duty covered by the original oxders was the direct
cause of the later injury, a proximate cause relationship with the
active duty injury or disease might be found, Howevrer, in the
absence of a specific situation involving such facte, we feel that
the question cannot he properly considered. If such a situation
doee arise, we believe it should be submitted for our consideration,

$ 4w
Deputy Comptroller Ceneral
of the United States
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