COMPTROLLER GENERAL OF THE UNITED STATES
WASMINGTON, D.C. 20348

B-189451 December 1.5, 1977

The Honorable Adam Benj;am:n, Jr.
House of Representatives

Dear Mr. Benjamin:

This 13 in response to vour requegt {or an interpretation of Public
Law No. 94-484, as it applies to medical doctors who are aliens, but
who were living and working in the United States at the ume the law was
enacted. Specifically, vou ask whether 1t was the intent of Pub. L. No.
94-484 t0 impose new standards on those previossly qualifving to enter
the United States 10 practice medicine, and whether 1t was inteaded 0
force such professionals to depart by applying the law retroacuvely.

Title V1] of the Heallh Profegsions E-fucational Assistance Act of
19768 (Pub. L. No. 94 4, 20 Stat. 2243) deals with hinmatations on 1m-
migratoen o foreign medical Iraduates. Section 212¢a) of the Immigra-
tion and Nationality Act (8 U.S.C. § 1132(a) (1970)) lists classes of
aliens who are ineligible to receive vasas and are excluded from admig-
sion 1nto the United Siates, Section 601(a) of the 1976 Act (20 Stat.
2300-61), which became effective on January 10, 1977 (by virtue of
section 601(f)), added to 3 U.S.C. § 1182(a) a new class of aliens to be
excluded:

"(32) Aliens who are graduates of a medical school
and are coming to the United States principally to perform
services as members o the medical profession, except
such aliens who have pass-d parts | and Il of the Natioaal
Board of Medical Examiners Examination (or an equiva-
lent examination as deternuned bv the Secretary of Health,
Education, and Welfare) and who are competent in oral and
written English. The exclusion of aliens under this para-
graph shall apply to special immugrants * + 3, 10 nonpre-
ference immigrant aliens described in section 203(a)8)

(8 U.S.C. § 1153(a)(8)]), and t0 preference :mmigrant
aliens described 1n section 203(a)(3) and (6) (8 U.S.C.
$ 1153(a)(3) and (6)}."

(8 U.S.C. § 1182(a)(32) has sincec been further amended by Pub, L. No.
95-83, as will be discussed below. Although some aliers who woula

have been affected by section 1182(a)(32), as orig:inally enacted, will be
exempt from it by virtue of Pub. L. No. 25-83, the essenual require-
ments of section 1182(a)(32) remain 1n effect and the following discussion,
unless otherwise noted, applies to section 1182(a)(32) as originally enacted
and as amended. )

jo310




B-189451

Pursuant to 8 U.S.C. $ 1182(a)(32), the Secretar+~ of l{ealth, E-duca-
tion, and Welfare (HEW) estavlished the Visa Qualifving Exam:nation (VQE)
as equivalent to parts [ and Il of the Nauonal Board of Medical & amuiners
Examination (NBMEE). D¢, Felipe S. Chua, vour constituent, has ex-
pressed concern that the requirement to take NBMEE or the VQE would
pe applied to alien physicians who were alreacy :n the United States at
the time the law ~as chanued and wro nad previousle passed the I {uca-
tional Commiss.on on Fore:gn Meaical Graduates Exasiination (ECEF M0
or the Fede: 21 Licensure Exam:nation (FLEX). According to Dr. Chua,
many of these alien doctors have resided 1n thiy country for a number
of years. He describes them as having "long applied for their visas, as
far back as 1969 or earlier, whose applications nave deen approved by
the Immigration and Naturalizaaon Service, but who are wating :or

their visa number assignments - * °,

Dr. Chua says that these doctors 'took and passed those licensing
tests [FLEX and ECF)\I| with the clear understanding that those wers
the main legal requirements 1o praciice medicine 1n thig country, ' and
he believes that thew Altould not now be required 10 take the NBMEE
or the VQE. He has Tequested that the FLEXN be considered by HEW
ag the equivalent of parts [ and 1l of the NBMEE.

First, as mentioned above, the effect on many alien phvsicians of
8 U.S.C. § 1182(a)(32) (as a“ied by Pub, L. No., 94-1484) has since oeen
mitigated or removed by the 977 amendments to Pub, L. No. 24-484
and to the Immuagration and Nationalitv Act, wiich were made by Pub.
L. No., 95-83 (91 Stat. 383, 87, August 1, 1077),

Under the 1977 amendments, aliensg who are graduates of a medical
school which is accredited bv.a body or bodies approved for the purpose
by the Commissioner of Education, whether or not the school 13 in the
United States, are not subject to the requirements of the 1976 amendmaents.,
8 U.S.C. § 1182(a)(32), as amended by sectien JO7(c)(Y), Pub. L. vo.
95-83. Aliens who are of nattonal or i1nternational renown 1n the medical
profession are algso e~ampt {rom ‘he requirements of the 1976 amendments,
Section 602(c), Pub. L. No. 94-484, as added bv secuon 307(- )(3), Pub.
L. No. 95-83. In addition, alien physicians wnho, on Januarv 9, 1977
(the day before the 1376 amendments took effect), were doctors of maedi-
cine licenged to practice in a State, held valid specialty certficates
issued by a constituent board of the American Board of Mcedical Special-
ties and were practicing medicine in a State, are considered ‘o have
passed parts | and Il of the NBMEE. Section 602(a), Puvb. L. No. 94-84,
as anded by section 307(u)(3), Pub. L. No. 95-83. Dr. Chua, in his May 3,
1977, letter to vou, described himaself and those for whonm he speaks, as
"foreign medical graduates who are practicing in the State of Indiana, who
campose majority of the specialists in the medical field in thus arca.” [t
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is quite possible, therefore, that they fall within the specified exceptions
and need not comply with the new exam.nation requirements of the 1276
amendments. However, each alien phvsician's siatus would have 10 be

1f, for example, Dr. Chua or anv of his colleagues were not board ceruited
as specialists, they would not be exempt from the examunauon requirement
under the third exemption c:ted above, although thev nught stll fall within
the first or second exemmplions. Tnerefore, we will address the merits of
Dr. Chua’'s contentions, as expressed in your letter,

In enacting Pub. L. No. 94-484, we believe the Congress did indeed
intend tha: a new and h:zgher standard for admission of foreign medical
graduates (F\(3s) to practice medicine n this country he imposed. n
the Report bv the House Conunittee on [nlerstate and Foregn Commerce
on H.R. 5346, 94th Cong., 1t was said that:

"The large 1nflux of foreiyn medicul graduates 1s of
particular importance because virtualiv all tesunmonv pre-
sented 10 the cormumittew the 1ssue of FMGs questioned the
quality of care providea v Iraduates of ‘orerln medical schools
both 1n terms of their abilitv 1o relate to their patients and therr
medical competence. The practice of medicine requires the
subtle interpretation of the psvchologic status of the competent
performance of protessional duties [sic|. Tne qualitv of care
provided by individuals who do not speak the English language
well, let alone understand the subtle nuances of the American
culture, regardliess of their medical competence, must be
questioned.

¢ =+ @ * .

"Relatively uncontrolled entrance into the United States
medical care system by foreign medical graduates of widely
varying training, background, and compctence 13 severely
diluting the quality of the United States health-care system.
Even by the crudest measures of input, process, and certifi-
tion examinations, it is apparent that many F)Gs do not come
close to the minimal standards set for United States medical
graduates.” H.R. Rep. No. 94-266, 53, 54 (1975).

Similarly, the Senate Committee on Labor and Public Welfare found
that the large-gcale influx of FMGs poses a problem for the Unite-d States
in terms of the quality of medical care provided by them. The Senate
Committee referred specifically to the poasibility that the medical educa-
ton of FMGs might not be equal to that found in American medical schools
and mentioned also the language and cultural barriers noted by the House
Committee. S. Rep. No. 34-887, 210 (1976). (In fairness to the
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FMGs, many of who:a may, of course, be excellent doctors, hoth reports
also cited as a problem the foreign policy :ssue ra:sed when the Un:ted
States accepts, as imm:grants, FMGs from developing countries which
lack adeguate muedical care {or their own populations. [d; H.R. Rep.

No. 94-266, supra, 50). -

Finally, in this regard, section 60; of the 1376 Act was described as
follows by the Conference Conunittee reporung this year on a bill to amend
1t (the bill that became Pub, L. No. 93-83, discussed supra):

"Amendments to the Imm:gration and Nationality Act

made last vear were intended to put to a halt abuses of

provigions of that Act whereby thousands of alien graduates

of foreign medical schools who were ill-trained bhv United

States standards were entering this country 1a order to

practice medicine, " S. Rep. No. 95-342, 27 (1977),
Thus, the 1976 amendments were UBended to limut the immigration of F)MGs.
To accomplish this, the F)Gs are required to take an examination equiva-
lent to that taken by most United States medical graduates, the NBMEE.

S. Rep. No. 94-88%, supra, 80.

Dr. Chua contends, however, that the new requirement should apply
only to those prospective immigrants "who are outside the United States,
who are only in the process of applying for admigsion 1into thig country. "

He says that the FAGs who are now in the United States and have alreadv
"chogen to be a permanent member' of this nation should not be subject to
the new requirements., You suggest that the language in 3 U.S.C. § 1182(a)
(32), to the effect that the exclusion applies to F)MGs who "are com:ng to the
United States'' to practice medicine, precludes its application to F\Gs al-
ready in the United States.

We do not agree that the 1976 amendments impose new standards on
"those previously qualifying to enter the United States to practice medicine, "
The affected alien physicians were not permitted 10 enter the United States
for the purpose of practicing medicine. They were admitted as nonimnu-
grants, for limited time periods and, typically, for studyv, rescarch, or
teaching. They evidently intend to become immigrants but, until thev have
been granted that status, their right to remain 1n the United States 13 con-
tingent upon compliance with the terms of their admission as nonimmigrants.

Perhaps some discussion of the immigration system as 1t applies ‘o FMGs3
would be helpful. Generaliy, under the Immuigration and Nauonality Act, as
amended (8 U.S.C. § 1101 et seq.1/), the right to reside permanently in the

1/The Act was substantially amended in 1976, by Pub. L. No. 94-571, 90
Stat. 2703. Those amendments became effective January 1, 1977. Gener-
ally, they have no direct effect on the FMGs. The following discussion
describes present law.
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United States is represented bv the grant of an immigrant visa. Entry for
various temporary purposes requires a nonimmuigrant visa. There are
numerical limitations on the total number of aliens who may be grantcd
immgrant visas annually, as well as on the number or aliens ‘rom indi-
vidual foreizn states who may receive tmmigrant visas annually. 8 U.S.C.

§§ 1151, 1132,

Within the overall numerica. limitation, immigrant visas are first
allocated in the crder of si1x preference priority categories. There are
also limits on the number of visas which can be issued within each prefer-
ence category annually. Visas remaining available arter allocauon among
the six preference priority categories (and one other special category) mav

the chronological order in which they qualify. 8 U.S.C. § 1132,

The new law applies to F)MGs who are in the third or the sixth prefer-
ence categories, who are 'special immigrants' as defined in 8 U.S.C.
§ 1101(a)(27)(A), or who are nonpreference immugrants. The third prefer-
ence category is for-- 3

" * * qualified immigrants who are members of the pro-
fegsions, or who because of their exceptional ability in the
sciences or the arts w:ll substantially beneflit prospectively
the national economy, cultural intere:ts, or welfare of the
United States, and whose services 1n the professions,
sciences or arts are sought by an employer in the United
States." 8 U.S.C. § 1153(a)(3).

The sixth preference category is for--

"+ & » qualified immigrants who are capable of performing
specified gkilled or unskilled labor, not of a temporary or
seasonal nature, for which a shortage of employable and
willing persons exists in the United States."” 8 U.S.C.

$ 1133(a)X8).

Generally, nonimmigrant aliens are admitted to the United States only
for a temporary period for certain specified purposes and are expected to
return to the country of their permanent residence. They have no right to
remain beyond the period of authorized entry (unless they acquire perma-
nent residence status). They cannot engage in activities inconsistent with
the purpose of their admissioa and they are subject to expulsion for not
complying with the time limits or the conditions and purposes of their
entry. 1 Gordon & Rosenfield, '"'Immigration Law and I’rocedure' (rev.
ed. 1978) § 1.32.
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With regard to the status of the FMGs--

"Many F)MGs first eater the U.S. on an 'exchange visitor'
visa or 'J=-visa’' [so-called because :: 135 authorized »v
section 101(a)(13)(J}) of the Immigraunoa and Nationality
Act, 8 U.S.C. 3§ 1101(aX(13)J}]. This program was
intended to assist developinz nations »v racilitating the
edication of the:r students, :acluding medical swudents,

in the United States. Th2 program has evolved intoa
means for U.S. hospitals to acquire :nexpensive physician
scrvices.” S. Rep. No. 24-887, supra 211.

Exchange visitors are nonimmigrants. Oae who is :n the United States
as a nonimumigrant may apply for "adjustment of status' :0 that of an
immigrant;

"(a) The status of an alien who was inspected and
admitted or paroled into the United States may be ajjusted
by the Attorney General, 11 gdiscrtion and under such
regulations a3 he may prescr:ibe, to that of an alien law-
fully admitted for permanent residence if (1) the alien
makes an application for such adjustment, (7) the alien 1s
eligiblc to receive an immigrant visa and is admissible
to the United States for permanent residence, and (3) an
immigrant visa is immediately available to him at the
time hig application is filed.” 8 U.S.C. § 1255.

Aliens seeking adjustment of status from nomimmigrant to iminigrant
may first apply for preferer: = classificatton. Based on their professional
skills, F)MGs would be eligible for either third or sixth preference classi-
fication,

Under iLic numerical limitation system, the chances of recea:ving an
immigrant visa could be considerably enhanced if the applicant is classi-
fied in a preference category. However--

""® * * qualification as a member of a preference
group does not assure an immigrant of immediate consid-
eration, Some preferences (e.g., the hird, and sixth)
may be currently oversubscribed, ana the maximum allo-
cations for some countries (e.g. Italy and the Philippines)
are usually exhausted by the early steps on the preterence
ladder. Thus, in many instances the approval of a visa
petition [i.e., a petition for preference clagsification] may
entail a sojourn on a waiting list for the appropriate pref-
erence.” 1 Gordon and Rosenfield, "Immigration Law and
Procedure' (rev. ed. 1976) § 3. 7a (hereinafter cited as
Gordon and Rosenfield).
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The procedure {uor an alien 1n the United States seeking adjustment
from nonimmiidrant 1o immigrant staius with the benerit cf a prererence
classification s Tirst 10 nile a nenition with the Attornev General (| ho
adminisiers "hese provisions through the Immigration and Naturalizaticn
Ser+vice {(INS)) ‘or the preference status. (Exchange vis:itors, unless they
meet certain condstions, mav aot apply for permanent residence in the
United States until thev have left this country for at ieas: 2 vears.

8 C.S.C. 5 1182{(e). Presumably, the FAMGs who are exchanse 1sttors
and who seek adjustment of status have satisfied these conditiois. )

The application for an immigrant visa will not be considerecy unti]l the
petition ‘or preference (referred 10 as a ‘'visa petition'') has been ad:udi-
cated. S C.F.R. 35 243.1(d), 245.2(a)™) ( 977), An alien who s Jrantea
preference status, however, 1s Jiven a priority on the waitiing list ror “1sas
which relates back 1o the date he filed his peution for preierence status,
8C.F.R. § 245. L{g)2

Once the visa petiuon, for preference status, is aranted, the applicant
for adjustment of status sull mav not suin@; s application for an mmi-
grant visa unless a visa will be "immceaiatély available to hum at the ume
his applicatt 11s filed.” 8 U.S.C. § 1255(a)(3), guoted sunra. Availa-
bility of a visa {or an applicant for adjustment of status 13 adelernined bv
reference to the waiting list 1n the same manner as availaoility of a visa
for a prospective immigrant outside the United States, 3 U.S.C. § 1253
(a)(2); 8 C.F.R. § 245. 1(g). If both are in the same prefer .e category,
they are competing, in effect, for the same iimited number ul visas.

Approval of a petition for preference status does not in itself assure
a nonimmigrant alien of the right to remain in the United States untl an
immigrant viada becomes available. 1 Gordon and Rosentiela (Supp. 1278)
§ 3.3a. Moreover, approval of an application for an imungrant visa, vhen
one does become available, i1s by no means automatic, even for an appli-
cant with preference status, Tne applicant must still meet the requisite
qualifications, and the visa application may be demed. Lee v, INS, 541
F.2d 1383 (9th Cir. 1976). - -

An applicant for adjustment of status is ''* = = assimilated to the posi-
tion of an applicant for entry to the United States., lHe must comply with
all entry requirements except documents.' 2 Gordon and Roseaticld §
7.7e(l). This means that the samne standards are applied in determuning
his eligibility for an immigrant visa as would be applied if the applicant
were outgide the United States at the tuime of hig application. Campos v.
INS, 402 F.2d 758 (9th Cir. 1968).

Immigrant FAIGs--that is, thoge who, at the time the 1276 amendimnents

pertaining to FMGs toox effect, had been admitted to the United States for
permanent residence--were not affected by the amendments. Oanly those
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outside the United States and seeking to enter, or *hose inside the United
States as nomimmuagrants .ad seeking adjustment of status, were afiected.
By its terms, sect.on 1182(a)(32) of title 8, Unitad States Code (2s added

by Pub. L. No. 94-484), makes aliens falling within its exclusionary stand-
ards ineligible to receive visas, whereas immu.grants alreadv hold visas.
Nonimmigrants, it is true; hold nonimmigra:.t visas, but 10 conver: their
status to thai of immigrant, they must apply {or immigrant visas, thus
bringing into play the requirements of 8 U.S.C. § 1182(a){32), making

them :neligible to receive visas urnless thev pass the NBMEE or its equiv=
alent and demonstrate English language proficiency.

The FMGs who are the subject of your inquiry are now in the United
States and (according to Dr. Cuaua's letter to Fresident Carter on thig
matter, a copy of which you provided; "have long applied for their visas, "
nave had their applications approved, and are awaiting visa number as-
signments. In fact, however, as explainea above, there 13 no significant
waiting period between approval of a visa applicaton and :ssuance of a
visa. because a prospective immigrant already in the United States mav
aot aj ply for an immigrant visa until a visa number assignment 1s avail-
able. 8 U.S.C. § 1255. a3

In consequence, we must assume that, contrary to the implication in
Dr. Chua's letter, the FMGs with wnom he is concerned have not had their
applications for immigrant visas approvcd. Rather, they are nere in non-
immigrant status, such as that of exchange visitor, and are awaiting avail-
ability of visas. They presumably intend to apply for immigrant status
~hen permitted to do so, which will be when immigrant visas become
available for agsignment.

Petitions for preference status, although they do not establish eligibil-
.ty for issuance of a visa, are termed ''visa petitions'' by INS. ! Gerdon
ind Rosenfield § 3.5a. This terminology may be responsible for the con-
‘usion engendered by Dr. Chua's reference to the F)MGs kaving had visa
ipplications approved. Their "visa petitions, " i.e., their peutions for
reference classification, may have been approved but not their visa appli-
‘ations, We conclude, therefore, that the 1376 amendments do not have
in impermissible retroactive effect,

The applications for immigrant statusg of the affected alien physiciang
:ad apparently not been approved at the time the new law took effect. As
s the case with all aliens secking immigrant status, whether presentn
he United States at the time of application or not, tliese alien physiciang
nust meet the standards of the law in effect at the time their applicauons
.re considered for approval.

Evidently, the alien phyvsicians have in many cases submitted applica-
ions to be classified in preference immigrant categories and these appli-
ations may have been approved. That approval gives the alien physiciaas
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priority on the waiting list for immig’r:mt visas but does not assure ap-
p-oval of their applications {or immigrant status. {The 1376 amendmen:ts
c¢o not affect preference classifications previously granted to alien physi-
cians.)

Thus, to sum up, an F)MG in the United States as a nonmimmigrant
seelinr adjustment of status, and an F)MG seeking admission to the United
States as «n immmigrant, are in essentially the same position in terms orf
the immigration laws. Both are applyving for permanent admission to this
country and both are subject to the limited availability of immigrant visas.

The F)MGs who are present in the United States and are seeking admus-~
sion for permanent residence were admitted, ivpically as exchange visiiors,
on a temporary basis. Whi.2 they were in the United States as nomimm:-
grants, but before they were entitled under .he law to subm:t applications
to become immigrant - (because visa numbear :ssignments were not yvet
availabic), the new requirement for the grant »2f a visa 10 one intending 0
practice medicine in this country was enacted. All FAGs seeking immi-
grant visas, whetner present in the United States or not (and whether
secking preference status or not) must now ~ass the NBJMEE examination
or its equivalent and must demonstrate cdfhpetence in oral and written
English,

A FMG, present in the United States only on the express condition
that hig stay be temporary, and seeking immigrant status, and a FAIG
not present in the United States but also seeking immigrant status, are
competing, in effect, for the same limited number »f immigrant vigas.
We see no basis for exempting the FMG who 18 here from the require-
ments for immigration which mus* be met by the FMG who is not here,

The same coaclusion is implicit in the doctrine of immigration law,
cited above, that an applicant ior adjustment of status is assimilated to
the position of an applicant for entry. The doctrine has been described
as follows:

"“The theory of the adjustment statute [8 U.S.C.
§ 1255] is that if the applicant were then outside of the
United States seeking entry he would be admissible
under the immigz ition laws. Therefore if the appli-
cant is found inadmissible under the iminigration laws
he cannot be granted adjustment of status. * * = the
consideration of admigsibility in an adjustment pro-
ceeding is substantially equivalent to such considera-
tion by a consul {the State Department official who is
vested with authority to grant or deny immigrant visas
to applicants in foreign countries] in passing on an
application for an immigrant visa." 1 Gordon and
Rosenfield § 7. 7.




You suggest that, because 8 U.S.C. § 1182(a}(32) makes aliens who
"are coming'' to the United States inelimble t0 receive visas 1! thev do
not meet its requirements, aliens present in the United States at the
time of enactment of that section should not be considered 10 he subjec: .
t0 its requirements. [However, an applicant for adjustmen: of status B
has been held to be assimilated to the position of an applicant for enirv
even when the wording of the exclusion, like the wording of section 1122
(a)(32) which vou cite, is I1n terms of {uture entry into the United States.
See Bloomfield v. Immigration and Naturahization Service, 101 1, 2d 536
{9th Cir. 1063), ccrt, den. 304 C.S. 1013 (1-00).

While Bloomfield was in the United States as a nomimmigrant, he ap-
plied for adjustment of gtatus. When he subrutted his application for
adjustment of status, the Court founc, he was not statutor:lv :nelimble
{or admission under any provision of § U.S.C. j 1182, However, vefore
processing of his application was complete, section 1182(aMl4) was
amended. Thnat section had formerly restricted imum:graton of aliens
seeking to enter the United States to work, but did not applv o Bloomield.
As amended, however, it added a new requirement that aliens seeking
t0 enter to work would be excluded unless t% obtained empiovment
certificates from the Secretary of Labor. ‘oomiield did not have such
a certuficate, and his application for adjustment of status was Jdenled.

8 U.S.C. § 1182(aj{14) refers to aliens "secking 10 enter the United
States.”" It was assumed to be applicable to Bloomfield's application for
adjustment of his status to that of a permanent resident, notw:ithstanding
the fact that he was in the United States when he applied. Although this
partcular issue was not under review by the zcurt, the opimon sitates
that:

"Section 245 of the Act permits an alien who is
temporarily in .1e United States to become, under certain
circumstances, a law{ul permanent resident. One of the
circumstances which must exigt is that the alien be adnmug-
gsible to the United States for permanent residence under the
Act. Aliens ineligible for admission to the United States for
permancent residence, and therefore ineligible for relief under
section 245, are specified in gsection 212 of the Act, 8 U.S.C.
§ 1182 (1964)." 404 F.2d at 658,

The same principle, in our view, would require that applications {or ad-
justment to immigrant stat.s to perform services as memberg of the
medical profession, submitted by aliens who do not meet the requirenients
of 8 U,S.C. § 1182(a)(32), be denied, notwathstanding the fact that the
applicants are not literally "coming to'" the United States.

The Bloomfield case is also notewaorthy in that Bloom(icld was re-
quired to meet the standards for admigsibility for permanent res:dence
in effect at the time of action on his visa applicat:on, even though, just
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as :n the s:tuation now under congideration, the requirement which re-
sulted 1n the dental of his application was a new one, added after he
entered this coun:rv and after he applied for an immigrant visa. See
also Talanoa v, [nunicration and Naturalizauon Service, 397 F.2d 196
{0th Cir. (5d), 0 aaich a similar resull 13 descrided as deriving from
the Jeneral rule of admunistrative law that an administrative agency is
required 10 act under the law as 1t stands when the agency's order 1s
entered.

Moreover, as mentioned carlier, the 1977 amendments, in effect,
create various excepions to the exclusionary rule of the 1976 amend-
ments. The third exception, jor doctors holding specialty certificates,
operates 1n favor of FAIGs who were pracucing medicine in a State on
the effectuive date of the 1976 amendments. Clearly, if section (192
(aM22), as acded bv Pub, L. No. 34-484, had been thought by the Con-
gress 10 be wmnapplicable to FMGs3 1in the United Stateg, 1t would have
been superiiuous 10 enact an amendment in 1377, the only apparent pur-
pose of which 13 to m:tigate the effect of the 1376 amendments on certain
FAGs practicing their profession in the United States,

Finally, Dr. Chua contends that the new law :@’unfair and uncon-
stitutional’’ because 1t affects FMGs who have 'qualified’ by passing the
ECFMG and the FLEX, "»1ith the clear understanding that those wcere the
main legal requirements to practice i1n this country.’” He suggests ‘urther
that the FLEX be considered the equivalent of the NBMEE, for purposes
of meeting the new statutory requirement that FAMGs pass the NMBEE or
118 equivalent, You make the additional pownt, in a letter to HEW, that
the VQE, established by HEW as equivalent to the NBMFEE, in fact mav
not oe eyquivatent, because the VQE is made up of some of the harder
guesuons from the NBMEE.

We take no posgition on the merits of the varioug examinations involved
since the Act gives the Secretary of Health, Education, and Weolfare the
discreuion to establish an examination equivalent to the NBMEE, whether
by designatng an existing examination or designing a new one. However,
we must point aut that until the 1976 amendments, ticie was no require-
ment Jor FMGs to take any examination to qualify for immugrant status.
Under [NS regulauons, passing the ECFMG 18 merely one of several al-
ternative methods of establishing that a FMG is a member of the medical
profession, a determination which 18 significant only for purposes of decid-
ing whether the FMG falls within the third preference category. 8 C.F.R.
§ 204. 3(e N2} (1977) (since reviged, pursuant to the 1976 amendments, at
42 Fed. Reg. 3627 (1977)).

The new law thus does not act to deprive a FMG of any status to which
he may previocusly have been entitled. If he qualified for classification in
the third preference category, whether by passing the ECF)G or other-
wise, he remaing 80 classified. By passing the FLEX or the ECF)IG,
however, an FMG did not qualify for immigrant status.
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Of course, as Dz. CThua points out, many FMGs have *aken and passed
the ECFMG or he FLEXN. These doctors presumably took he exam:ina-
tons "o qual:iv fur a preference, Or because ey are prerequisiles Jor
State censim? Of shivsicians oOr for adnussion o Jraduate medical training,
“ne ECFMG and tne FLLEX may have been the “"main legal requirements
10 pracliive medicing in ihis country, " as Ds. Chua savs, but onlv in e
gense that thew were necessary for State hicensind, Toew were never
necessary or sulictent as .egal reguirements tor admission to this couns
try Jor permuanent residence. Hence, requiring IFAMGG s who nave passed
the FLEN or the ECEFMG t0 take the NBMEE or .*5 equivalent does not
depr:ve them of anv rights.

We trust that this information will be useful,

Sincerely vours,

Deputy} cOm';ginz‘:/ 6‘? v

of the Lnited States
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