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DIGEST:

Determination that sn;all business is nonresponsible
for lack of integrity, because (1) guarantees to
provide funds to complete previous contracts were
not honored; (2) apparently incomplete financial
picture was presented by firm to show financial
responsibility; (3) performance had ceased under
previous contracts; and (4) firm war found non-
responsible under another solicitation over year
ago, is noL supported by substantial evidence in
contract file where problems appear to have been
caused by financial circumstances, nor lack of
integrity, and recommendation is made that matter
be submitted to SBA for consideraLior. for COC.

The Naval Ships Parts Controt Center (SPCC), Mechanicsburg,
Pennsylvania, issued invitation for bids (IFB) No. N00104-77-B-
0230 on March 3, 1977, for a quantity of fork lift trucks. The
procurement was partially set aside for small business. Bids were
received from two bidders, Pettibone Industries, Inc, (Pettibone),
a large business, and Drexel industries, Inc. (Drexel), a small
business. Pettibone was awarded a contract for the non-set-aside
portion of the solicitation.

During the evaluation of Drexel's bid, SPCC learned that Drexel
had two outstanding contracts for fork lift trucks with the Defense
Construction Supply Center (DCSC), Columbus. Ohio. Performance
under these contracts had ceased in March 1976 although a substan-
tial quantity of trucks remain undelivered.

The following facts emerged after further investigation by SPCC.
Drexel was awarded four contracts for fork lift trucks in 1972 by
DCSC. The contracts were processed as one production lot. Drexel
has reported that it incurred losses on all contracts, but has been
able to complete two. In August 1974, after completing delivery of
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48 out of the total 153 trucks required under contract No. DSA700-73-C-
8708 and 79 of the 294 trucks required under contract lo. DsA700-73-C-
8458, Drexel encountered financial difficulty and request-ed relief under
Public Law 85-806, 50 U.S.C. S 1431 (1970), which authorizes Government
agencies to amend or modify contracts if the national defense would be
facilitated.

This request vas reviewed by the Navy Contract AdjustLent Board
(NCAB). Relief was granted in the amount of $999,999.75 by decision
dated June 30, 1975, subject to, inter alia, these two conditions:

"h. Prior receipt shall be obtained of a written
guirantee male by Drexel Hefractorirs, Inc. [a wholly
owiccd subsidiary of Drexel] by which Drexel Refractories
guarantees to provide Drexel Industries, Inc. with any
and all funds required to complete performance of the
-subject contracts in excess of the relief in the amount
of $1,000,000 heretn provided;

"i. Prior receipt shall be obtained of a written
guarantee made by 15 Broad Street Resources Corp., the
American Bank and Trust Company of Readinrj, Pennsylvania
[both firms are major creditors of Drexel], and Robert N.
Masucci [president of Drexel], personally, whereby they
jointly and severally guarantee to provide any and all funds
required to complete performance of the subject contracts
in the aggregate amount of up to $50,000 in excess of the
relief in the amount of $1,000,000 herein provided."
Memcranduin of Decision Under Public Law 85-804, Contracts
DSA 700-73-C-8458 and *-8708 with Drexel Industries, Inc.

These guarantees were obtained by Drexel, as required, aid Drexel
received the additional funding. The terms of the guarantee obtained
from 15 Broad Street Resources Corporation (Broad Street), The American
Trust Company of Reading, Pennsylvania (American), and Robert N. masucci,
dated July 2, 1975, required that:

"Any claiu under this guarantee must be received
by each of the undersigned, at the office set forth
above, no later than June 30, 1976, accompanied by
a statement supporting the claim."

Between June 1975 end March 1976 Drexel completed delivery of 192
additional fork lift tnvcks under the two contracts. However, by letter
of March 30, 1976, Drexel informed the contracting officer that the
contracts could not be completed without additional funding. Shortly
thereafter, Drexel ceased performance, leav:-g a total of 128 trucks
undelivered under the two contracts. By letter of May 28, 1976, Drexel
requested additional relief under Public Law 85-804 to complete performance.
This request is presently under consideration.
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By telegrams dated June 30, 1976, DCSC informed the guarantors of
the July 2, 1975, agreement that Drexel had ceased performance due to
a lack of workirg capital and requested that they make the guaranteed
funds available to Drexel for use in contract prtformfnce. Broad Street
and America., replied that they received the telegrams after June 30 and
were not, therefore, obligated to provide funds under the terms of the
agreement. Yr. MNsucri did not specifically admit or deny receipt of
the telegram on June 30. DCSC sent a fotlowup letter dated August 5,
1976, to each party asserting that "the western Union has indicated to
this Center that the telegram was delivered to you on 30 June 1976,"
and again requesting the guaranteed funds. The guaranteed funds have
not. been transferred to Drexel ai.d the Government has taken no furthe:
action to attempt enforcement of the guarnutee agregment.

Based on the above facts, SPCC requested chat Drexel provide
evidence of financial responsibility. Drexel submitted a cash flow
statement and a letter from American extending credit to Drexel to
provide for projected cash flow peak -eqaiiramenta. SPCC deternin-ld
that the cash flow statement was predicated utpon favorable resolution
of Drexel's pending request for relief under Public Law 85-804 and decided
that Drx-el would not be financially qbla to meet the solicitation require-
ments without obtaining the requested retieL.

On May 20, 1977, the contracting officer wade a determination that,
under the Armed Services Procurement Regulation (ASpR) 55 1-705.4(c)(vi)
and'1-903.1(iv) (1976 ed.), Drexel wag not a responsible contractor due
to lack of integrity. Th, Detcrninatiou and Ftndings (D&F) states that
"Drexel Industries, Inc. , has e record oE failure to perfo,-n under con-
tracts due to its neglect to honor commitmencs made to the GovKernment."
As supporting evidence of lack of integrity, the D6F cites the fuilure of
Drexel to provide funds necescary to comlplete the contracts discussed
above undec the agreement of July 2, 1975. The D&P also points to a
finding that Drexel was nbnresponsible with regard to another solicitation,
and that the Small Business Administratioa (SBA) refused to issue a
certificite of competency (COC) in that case. AddItionally, the D&F
states that Drexel apparently based its cash flow statement on being
granted relief under PubliV Law 85-804, and that if the request is denied
"there does not appear to be a way, from a financial viewpoint, that
Drexel can successfully complete a ncw contract." In summary, the D&F
states:

"* * * there is no evidence to indicate that the contractor
has taken any conclusive steps to honor the conmitment made
to the z-vernmcnt to supplement Lhe relief granted under
Public Law 85-804 for prior contra.': s. Rather, the con-
tractor has persistently failed to ._-nowledge his responsi-
bility by refusing to furnish monies promised and has, in
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fact, requested additional relief in the face of his prior
denial of his own guarantee. Quantities of equipment remain
undelivered under the DCSC contracts."

Pursuant to ASPR 5 1-705.4(c)(vi) (1976 ed.), this determination
and supporting evidence were transmitted to the SLA Regionai Office.
This regulation authorized SBA to appeal determinations tha' small
businesses were nonresponsible for reasons other than lack of capacity
or credit, but left conclusive authority in the contracting agency.
The SBA Philadelphia Regional Office appealed the finding of lack of
integrity en June 22, 1977.

The SBA appeal stated:

"* * * the contracting officer based his determination of
lack of integrity on the firm's 'refusal to meet commit-
ments rade to the Government' without analyzing the company's
situation, or at leist without presenting the facts which
precipitated the crisis causing the firm to miss meeting
its commitments. In our opinion the firm did not 'refuse'
- honor its commiLments but rather it 4as forced by con-

onrs beyond its control to miss meeting its comritments."

, ifically, SBA found that Drexel Refrectories, Inc., had pro-
vida iO,OOO between June 1975 and May 1976 to support the two con-
tacts !n question and had ceased providing funds only when its mine
roof collapsed and ,t hiad no Income. Aiditonally, SBA concluded that
the commitment of July 2, 1975, was not made by Drexel, but by three
"financial entities," and that the commitment had expired !'efore a
demand to honor it was made by the Government. SBA states that "the
firm (Drexel] could not force the financial entities to lend it money
or defer action on its debts." Regarding Drexel's suspension of per-
fcrmance, SBA stated "that the firm has and is taking every action it
can to perform on the DSA contract, but the escalation in material costs
was not within its control * * *."

The Depertment of the Navy (Navy) denied SPA's appeal and thus
affirmed thz contracting officer's determination.

Drexel protests the Navy's determination that it lacks integrity.
Lasically, the protester arjues that the evidence relied on by th& Navy
really involves questions of financial responsibility which, pursuant to
ASPR 5 1-705.4 (1976 ed.), should have been referred to SBA for COC pro-
cedures. If SBA had issued a COC, that would have been conclusive as to
Drexel's fin-ncial responsibility for this procurement.
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Drexel argues that the failure of funds to be provided to it
under the July 2, 1975, guarantee does not concern Drexel's integrity.
First, the protester states that the three guarantors and Drexel are
separate corporate or individual entities and are not intertwined in
any way and that any breach of the guarantee cannot be imputed to
Drexel. Second, Drexel contends that there was no breach as the guaran-
tors were not notified in a timely fashion and by the terms of the
guarantee they were no longer required to provide funds.

Regarding the guarantee by Drexel Refractories to provide funds
to complete the contracts, Drexel states that a mine roof collapse
caused Drexel Refractories to become financially incapable of pro-
viding funds. Drexel argues that the failure to meet a financial
commitment; as a result of an act of God cannot be interpreted as a
lack of integrity.

Additionally, Drexel denies that the cash flow statement was pred-
±cated on the favorable resolution of its request for further relief
under Public Law 85-804. Also, Drexel argues that its nonresponsibility
under another solicitation is irrelevant as it was based on different
circumstances, over 1 year ago. Drexel states that it has not willfully
refused to deliver or perform under the tuo contracts in question, as the
NavY implies, but is financially unable to do so.

The Navy awarded a contract for the set-aside portion of the solic-
itation to Pettibone cX: June 24, 1977, notwithstanding Drexel's protest.

Drexel asserts that it was financially capable of performing a con-
tract under the present silicitation as a result of American's credit
extension of Mlay 24, 1977, and requests that, since the determination
of nonresponsibilitg waa not properly based on - lack of integrity,
our Office recommend termination of the qet-aside portion of Pettibone's
contract and direct the contracTiig officer to make an award to Drexel.

Before a low bid may be accepted, the contracting officer must make
an affirmative determinatio- that the prospective contractor in respon-
sible. ASPR S 1-904.1 (1976 ed.). If the information available to the
contracting officer "doe-. not indicate clearly that the prospective con-
tractor is responsible," a determination of nonresponsibility is required.
ASPR 5 1-902 (1976 ed.) When the prospective contractor is a small
business, however, and a determination of nonresponsibility is bare.td on
lack of necessary capacity or credit, the matter must be referred to the
SeA for possible issuance of a COC. ASPR 5 1-705.4 (1976 ed.). Under
the statute and regulations effective when the relevant events in this
vase occurred, if a small business concern was found to be nonresponsible

-5-



B-189344

for reasons other than deficlencias in capacity or credit (e.g. lack of
integrity, business ethics, or persistent failure to app:y necessary
tenacity or perseverance to do an acceptable job--not whether the bidder
can perform bnt whether he will perform) then the COG referral tiws not
required and the final decision was male by the contracting officer with
approval of the head of the procuring agency. ASPR 5 1-705.4(c)(vi)
(1976 ed.).

That ASPR provision also requires that a determination that a small
business conern is nouresporasible for.reasons other than capacity or
credit "must be supported by substantial evidence documented in the con-
tract file." Recognizing that questions of responsibility are matters
primarily for determination by the procuring agency, we have upheld non-
responsibility determinations for reasons other than raparity or credit
when the evidence of record reasonably provided a basis for such deter-
minations. 51 Ccmp. Get.. 288 (1971); 49 idc. 139 (1969); Kcnnedy iVan and
Storage Company, Inc., B-180973, June 19, 1974, 74-1 CPD 334. However,
determinations based on a lack of tenacity, perseverance, ethics or
integrity have not been upheld when the evidence did not relate to those
factors or did not adequately establish a basis for a determination of
nonresponsibility. 49 Comp. Gen. 600 (1970); 39 id. 868 (1960); The
Pulse Companies, Inc., B-184463, June 15, 1976, 76-1 CPD 376.

We have not precisely defined "lack of integrity," but we have held
that the causes for euspension of bidders enumerated in ASPR 5 1-605.1
(1976 ad.) can be used to determine a bidder's integrity. 39 Comp. Gen.
868, 872 (1960). The Government may suspend a firm or individiAL--

"(i) suspected, upon adequate evidence, of--

(A) commission of fraud or a criminal rffense as an
incident to obtaining, attempting to obtain, or
in the performance of a public contract;

(B) violation of the Federal antitrust statutes arising
out uf the submission of bids and proposals; or

(C) commission of embezzlement, theft, forgery, bribery,
falsification or destruction of records, receiving
stolen property, or any other offense indicating a
lack of busines-_ integrity or business honesty,
which seriously and directly affects Lhe question
of present responsibility as a Government contracto-;
or

"(ii) for other cause of such serious and compelling nature,
affecting responsibility as a Government contractor,
as may be determined by the Secretary o3f the Department
concerned to justify suspension." ASPR 5 1-605.1 (1976 ed.).
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We have also held that av determination regarding integrity need not
be based on stantards that rigid, and that each case must be evaluated
in light of the particular circumstances involved. Kennedy Van and
Storage Company, Inc., supra.

In the present case, we cannot say, from a careful examination of
the record, that there is "substantial evidence in the contract file"
to support the finding that Drexel lacks integrity. Regarding the fail-
ure of func4d to be transferred to Drexel under the July 2, 1975, guarantee,
the only evidence in the record to support a finding that the guarantee
was br'ached is the unsupported assertion that Western Union advised DCSC
that tue telegrams were delivered on June 30, 1976. Two of the three
guarantors deny this; the other did not directly address the point. Also,
as noted above, the Government has taken no further action in pursuit of
an enforcement of the guarantee. The telegrams wlere sent on June 30. It
is possible that thiey were not delivered the same day. F ice the terms of
the guarantee clearly provide that unless a demand was made by that date
the guarantee would expire and since Drexel informed the contracting
officer by letter of March 30, 1976, that the contracts could not be com-
pleted without additonal funding, it appears that DCSC may have contrib-
uted to the failure of funds to be provided from that source by waiting
toc long to make the demand.

We do not think that the failure of Drexnl Refractories to provide
funds to complete the contract car. be grounds for a lack of integrity
finding when the cause wan a catastrophic 3ccident. From the SBA appeal
it appears that Drexel Refractories had been providing funds until the
mine roof collapsed.

Further, it is our understanding that the statement in the D&F con-
cetnng Drexel's cash flow statement was meant to convey a finding that
Drexel had presented an incomplete financial picture and not that the
cash flow statement incorrectly included funds not yet granted under the
pending request for relief under Public Law 85-804. Again, this is not
substantial evidence of a lack of integrity. SPCC asked Drexel for proof
that it was financially responsible and Drexel r.esponded with an appar-
ently accurate cash flow statement and a letter of credit from a bank.
Since SPCC was acutely aware of Drexel's financial problems regarding
the two previous contracts even though they were DCSC contracts, it does
not seem that Drexel was intentionally attempting to mislead SPCC regard-
ing its financial situation.

The fact that Drexel was found to be nonresponsible under a pre-
vious solicitation cannot be used to support a finding of lack of integ-
rity, in th±s case. In the earlier case, Drexel was found to be
nonresponsible for financial reasons and not for lack of intagrity.
Drexel Industries, Inc., B-186840, November 22, 1976, 76-2 CPD 439.
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While the Navy has stated that Drexel has refused to deliver under
the two incomplete contracts, there is no evidence in the record that
indicates that Drexel is financially capable of completing the contracts.
The SBA's appeal indicates that Drexel has performed to its financial
capability under the contracts. Therefore, we do not think that the
failure to complete delivery under the contracts is evidence of lack of
integrity.

In the facts and circumstances of this case, there is not substantial
evidence to support a finding that Drgxel was nonresponsible for lack of
integrity. Accordinily, the protest is sustained. However, since the
determination of nonresponsibility actually involves a matter of finan-
cial ability to pet'form, we recommend that the Navy submit the matter to
5BA for consideratloit for a COC pursuant to ASPR 5 1-705.4 (1976 ed.)
and, if a COG is Issued, consideration be givcn to terminating the
awarded set-aside portion.

By letter of today, we are advising the Secretary of the Navy of
our recommendation.

This decision contains a recommendation for corrective qction to
be takers. Therefore, we are furnishing copies te the Jenate Committees
on Governmental Lffai'.s and AppropriaLlons and the House Committees on
Government Operations and Appropriations irn accordance with section 236
of the Legislative Reorganization Act of 1970, 31 U.S.C. 5 1176 (1970),
Yhich requires the submission of written statements by the agency to the
committees concerning the action taken with respect to our recommendation.

Deputy Comptroller General
of the United States
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