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fCompany Determined to Be Nonresponsible on the Basis of Past
Tnsatisfactory Performance}. B-129232. August 29, 1977. 2 pp. ¢
enclosure (1 pp.).

Decision re: Carl We'ssman & Sorns, Inc.; by ileon Rocolar (for
Paul G. Dembling, Genaral Counselj.

Issue Area: Tederal Procurement of Goods and Sarvicas (1900).

Contact: Otficec of the ffeneral Counsel: Procurement Law I.

Budget Function: National Defensm: Departsent of Defense -
Procurement & Contracts (056).

Organization Concernel: Century Hardware Co.p.; Department of
*the Mir Porce: Kulmstrom AF3,  NT.

Authoritv: A.S.P.R. 1-T705.8(c) (vi}. A.S.P.R. 1-G03.1. 54 Comp.
Gen. 66. B-7101966 (1975). B-186426 (1976).

Company protestad agency deteramination that it vas
nonrpsponsible and that the competitor avarded the contract was
reZponsible. Detarminations of nonresponsibility based on
alleged 1nck of irntegrity, tenacity or perseverance are nat
reviewed, sxcept when bad Zfaith or frand is alleged. Affirmstive
‘determinations of responsibility are not revieved absent aliegel
fraud or failure to apply definitiwe responsibility criteria.
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¥. Wotherspoon
Proc. I

THE COMPTROLLER GRNERAL
DF THE UNITED SETATES

WABHINGTON, D.C, ROBGA0

FILE: B-189242

DATE August 29, 1977

MATTER OF: Carl Weissran & Sons, Inc.

DIGEST:

1. GAO will not consider protest against affirmative deterainsation
of responaibtlity absent allegation of fraud on contrat¢ting
officer's part or failure to apply definitive responsibilicy
criteria contained in solicitation, neither of which is present
in this case.

2. GAO will not review determination of nonreeponsibility based
on lack of integrity, tenacity or perseverance where CBA
declines to conteat that detsrmination pursuant to regulation,
absent showing of bad faith or fraud om part of procuring
officials, which has not been allepred or shown here.

The Depar'ment of the Air FPorce, Strategic Adr Commard .
Malmgtrom Air Force Base, Montana (Air Force), issued invﬂcarian
for bids (IFB) F24604-77-09013 on January 5, 1977, for management
of Lits Contractor Operated Civil Enginecr -upply Sto*e (COCESS) .
The incuubert, Carl Weissman & Sons, Inc., was the low biuder, and
the Century Hardwe~e (orporation (Century) was the second low bidder.

The contracting off lcer determtneu that Weissman'‘‘7as non-
relponaible éa t'lie basis of past unsatimfancury performancc ‘duae
to a lack of tenacity and pe;ae\ernnca Fursuant’ te ‘Armed Services
Procurement ‘Regulation (ASPR) § 1-903.1(1i1) (197v ed.), and an
uncatiafactory recoxrd-of intfgtity pursuant to-ASFR § 1-903. 1(1v)
This determinut:ion was basel on problems encounterad in Weissman'r
performcuce of ita current contract at Malmstrem, and also at
other Air Force 1nsra11acions. The Air Force provided the Small
Business AdminiurratLOn ’SBA) Regior VIII with a copy of the detar-
niuztion of non“ev-“ '31bility and supportifig docuwents, es required
by ASPR § 1-.:.03.¢8 . odd (3976 ed.). The SBA stated that bas.d on
its review of the uetermination, it would not appeai on Weissman's
behalt.

The contracting officer determined tﬂp; Century was the low,
respnrsive, reeponsible bidder and awarded it tne contract,




B-189242

Weissman protests both the determination that it wae
p-mresponsible, and that Century was responsible. Weisaman
aumits that there have been problems under its curzent contract,
but maintains tlhat sufficient efforts to cure these problems have
been made. Weissman basically argues that the Airx Force has encounta-ad
simiiar probleme with Century'as performance, and that the determination
thet Century 1is reapongsible and Weissman nonresponsible is dis-
criminatory.

With regard to the latter point, our Office will not con-~
sider protests against affirmative determinations «f respons’bility

" ‘absent allegations of fraud on the part of the contracting officer,

or failure of procuring officials to apply definitive responsibility
eriteria nontainei in the solicitation. Central Metal Products,

Inc., 54 Tomp. GCen, 66 (1974), 74-2 CPD 64. Weiseman has stated in

its lette:r of July 22,71977, that it was not alleging fraud. Also,
there was no allegation of failure to apply definitive responsibility
criteria, ‘'hercfnre, we will noc review this contention.

With regard to the negativs determination concerning the
protsster, as a general rule, our Office will not review deter-
minations of nonrespoisibility based on alleged lack of Integrity,
tenacity or perseverance where SBA declines to contest that deter-
mination pursuant to regulstions, unless.trere is a compelling
reason to justify review, such a= & shnwing of bad faith or f'aud
on the part of procurencnt offiecials., Ziuger Construction- Companx,
B-186426, September 27, 1976, 76-2 CPD 288; Building Maintenance
Specialists, Inc., 3-181905, Fehruary 28, 1975 75~1 CPD 122.

Welssmau has stated that the’ determinat‘on of tenacity and
persnxverance is a matter of opinion, that the contracting officer
has.not exercised sound, prudent judgment, and has presented its
interpretation of the record. It his not, however, alleged or
shown that the determination of nonresponsibility was the result
of bad faith or fraud. Therefore, we will not review the deter—
mination,

Accordingly, the protest is dismisaed.
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; Paul G. ﬂembl*ng
encral Counsel

-2 -




l . W. Wotherspoon
‘ Proc, X

UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20848
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Orm cE OF SaNERAL Courasi.

e Swnorable Johu Malchar
Umitsd States Samate

Dear Semator MHalcher:

We refer i your le““rr oi Avgust 3, 1977, expressing interest
in the protast by Carl Weismua & Sws. Imc., tmder imvitstiocn for
bids F24604~77-0%013, Lsswed by the Departmenc of the Alr Force,
Strategic Alr CGowand, Malmstrom ALlr Force Base, Mootana. Please
2i1i eiclosed 8 copy of our decision of today, disaissiog the

r

pritest,
Sincerely yours,
MILTON SOCOLAR
¥o@ ! paul G, Dewdling
Gemarzl Counsel
Enclasvure






