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A,¢ .s yrMATTER OF D lyst J CCariter Systm, Inc.

1. An required.--tuitial loff r nmed three Individuals to
designated 00aftiona, ad lusted on cost or pricing datas
ftre their hourly wig. rates. In bebt and flrl offer
(3hPo), hourly rate. war reduced vltkvut juuitfication
t , | th refer. C'n9?_tractang officer, coecernedthat unexplained
, ,ic. ze uctians meant different individuals would be used,
ot that iucheatial cout overruns were jpo:-ible. rejected
aao. ho jectiwa va not improper siace offeror *uct
cle-rly d-mostrat propoJa ia merits. and tontracting
officer'. cacerns were resuanable.

2. &ditractcing agecyi'u *llegatien, dispufed k.l iaotmster,
isthatst-at request for 8AFB s included reqireeut to
justify price change froa ihoae in initial offer is not
omclusivm against proteei.er, mince mubseauent written

request co-firming oral request contained no such advice.

- - -Request fox;' proposals' (PY) No. F1928-77-R-0061 war ssuued
"oarOct'eb r;, -1976,,jbq the Air Vorce Syits "Commandfor the
eatly~lu of it>oa'pheric i rena data. -A cost-plus-fizod-fme'.con-
';?, ;rcfa eoutanplited'. Offerots wersre4rzired to *ubuit-initial
technical and'Coac pron.e'.lsuby November 26, 1976. Each offeror
-wa; also required-eto prepare a DiD Form 633-4, "Contract Pricing
Proposnl (Reserzh and Development). " Paragraphl 29 of the RrP's
InaLuctlonr, Coditions and Notices to Offerors advised.

p<1 <. "29. COST AWP2IC2 ANALYSIS FOBY, DD Yorm't33-4.
Tbe Offeror ;is autborirad to rejroducieDO Form,633-
4. 'It It. preparationethe Offerorsehall eaploy all
act\,nuai or:* eieatiid coutur prtcing dsta as of the

- date-of th*'Orop4.il in preparing hi. price estimate;
'he should be prepared to"ake .uich data known to the
oo; eeri ucan Ctttina Of fcer a: big representative
for use In evaluating tich estisate together with any
signif leant changes ln such data wiach may have
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occurred mubasquent to date of him prepeaal od ;
prior to coepletioo of neotiatioes a price."

The U11 also required the offewor to liatby sa -e lndtvtAdu1l
to be assigned to ench of the folimoitg "labor cateeorin": ' 
"Senior Math Aailyut" (tc work approteasteiy'2 ,000 hours), WPeurm
Analyat" (3,000 houra),,"Jvsiar programr t.OOO(&9Wu), ad
'Technical Secretary" (250 hours).

Analysis & Computer Syatema, Inc. (ACSI), was ome ef five -

firms that rasponded to the RXP. ACSI naed inits intial. proposa.-
the three personnel a. required. On the DD Yarn 633-A aubtittsd
with itr initial proposal, ACSI listed "undor "Dfrect Labor" the
poail'V iA Senior Math Anzlyut, Math Analyzt, and Junior Math
Progrmer, *dC 'en eatisated wnuxbt of hours, a' rate per hour,
and an estiated coat for each.

lnitial proposrls 'ere-evaluated by thbtiontracc tiity'u '

teehnical stuf f,' and negotiatidns'were conducted vit'ihtef ft.e
efferora. Negotiieioua vera cooeiuded on February 4X-:1977, at whicn h ,

tie offetrrhe h'yetally dvlaed by th buyer th.t bett and i
final off rs (DAkF0) 46wAd 'be due o o'February 9 Th b'uyer atates
that his oral contact'with the offerarm on February 4 also included
advice that any changes in' &. DAYaust be explained therein. . -
A confiruing letter dated February 4 was tent to each off-nr,|
which stated in part:

"***cut-off for-sagoti ti'one ad fumt>.Mr ' '' _','1' i
discussion.of yor aiogosiadan '5-0ad tte'''... * ce-off ,ther

Yriday, 4 February 1977. Youwern" further , [.-
advised ths tyour lest nd Fnil Offer mat
be-receiVed at tii. office on'or, beforeeloee
of business 5:00cP, ET, Wednesday,9 February
1977. An a minima, your 'eat ao Flntl1 Offer
should 'cnvust r'f a Current DD Form b33-4,
Certificate of Currut Cost end Friciii Data, 'i
dated 9 rEft 197i 'and a letter confirrinu % ' f
negotiationa.* * C" t t
The en'uing techcial evauat concuded tat Sti propoa ' { ,e

were esuentially equal, ii only ninor 'dviiii Estimated
cost, therefore, became the deciding factor. t
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. ..I~. 3110 jrle ma the oest of then receoivd. Uwiver,
= ,,zk rcevis DD Fern 5 33;-4 submitted with It. 31AC, ts reduced
, ,he h ly ros for stthries 1_'n*Itiaao listed fron those In

*,I a. tuaial prepoeel, rinidls lm In *a aigffI ant decrease In it.
e-stited cet. The Air Wares agates a

,--A s ubmitted hAFO did mat xylatxt tbh basic
f'ar thase siguific l t rae roductians and left
wdlaua doubt ,la the mind of the canuracting offloer
- *to w bther ACE! did, in.fjet, c~atemqAete puing
the pre"ifled ladlyiduals for thli effort orxub-
atlate other lba\costly aid/orlees qualiflid

* :-l J pr_1 Te-ttr *rtlon w d have tequir- d
as reewaluataon of the 'CS1 offer. This would have
Involved a reop 'of egotlitiosu and a now maO
for ACE! asd the other offerers Inorder to maintait

',;-5<Ti thts Integrity of the procuremnt process.o

St~~A >tb renycd dbraealnetioa would have be'n requlred by the following
it'g 'a}!sv~sst - W prwvsio:n

', of-'- \i '~"The xperience dud tfehnical competence
; the os-t cite persa:pe1, being a critical cot-

* . p _ somat.Aa the muccrodfr1 compiation'of the work,
s,"';l; t ichnc 44*tantLD'e'jeideratiou in the

t hi i' wauto. Acty changs of -proposed
Persocnnel ft er technical evaluation wiul
require a technical re-eviluation of the total
pruspo-al."

,.' ''utractina officer daeturuned that 6tirif at±~n of ACSI'o
f s; oifar wa l scary, before tbe' pice propornal couid be evaluated.

NEbever, the'-coutracting- officer bellevsd'that such claitfication3 if
,-,- obt'inad dby it, unuld cniotitute a- repening of u'edotiatidne, which

wfsd~,ftuaif-Sr to the otb r o ffer6rn,. was not in 'he beat interest
of te -Goveansent,. nd uld-telayj theaeard. He-'theifafore'had the

.'^ ?1reM 'Dwfe ratr'Ac Aif' ency -DCAA) obtain by telephone the'actual-
"''i' necrret wame'rete e' of 04i'nomed persoinael fro ACS1, wbich h e falt did

~afliat'iver repaii muqotitiona -be Air Yorce *etae that this
eatai /i'eua sade jpursuant to-paragrafh 5'of 'the MFI a.Inetructions
to Offerore end wasncontemplatd by the inatructiona to the DD

J-,5,4,,&1ti *e m33-4. The cited paragraph 5 provide.:

RAI mx~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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"By submission of this propos off-Is.i
If * lected for _C atitie, graCtJ to tie _ ms
treating off iccr or hA 'aarierized rqereemte-
ticv, the right 0ouiaa, ferths parpaefe : 1. of
verifying the coat or pr'dIng dats ubhilteed, l
those booka, records, dcontf id' other fU-
porting dnta which will permit adequate evjluation
of sueh V.L,. hO pricing data, saIng witi the cor-
putations and proJeetlans us" thards n This
riht my b exercield In connection wir* any
sagotLatirms prior to contrzet award."i' 

The Instruction to DD Form 633-4 provided in perctinet pirt!

K*O **,the offeror mctnubolt with thtsianfo * a * ' 
cost and;-ricingdata (that is, da c bflh is to
wmrifin.a'aand factual and otherwise a* defined
i r 3-8073) * * * 3

"* * l-the. cost or pricing data maut hbe accurate,
complete and current, and the judgsent factors
ua o in protcoting froemth d ta to th6 e tioateu j
must be utatyl in sufficIent detail to 'enable I
the contracting .officer to evaluate the prpOtiz l a.
For example, provide * v * w juatification'for cn l~t$. "
increaee in labor rate. * s *l" - 4 I

She ratep gij n'DCA were caneidrnraiy bl ih r than those *propo*ed I
in Al'SI W O and appkraiaated the rates"in tbeuinatial jpropoas'l.
The contracting officer is"ateo that n tion of the in"tru^- '
tion obtained indicated that the 3h0AOrates "were a earious undur-
statement of'the rates that are-presently being pai" to the thb6u '
named personnel." He concluded that if-there were no-personnel ' f,,4
changes, award to ACSII

"A t * would have caused' a serio" Cost/lisk
factor to occur and raised the spectraeof-,
a built-in cout overrun at a4 e point in 'the ' 
future.'

"Therefore, because of thb Inability of this ' -;

contracting officer'to ascirtain what personnel

4~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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; "to be eriJ Sn MAI prpeosl, ad became
.. .Se .e.dibil~ty.sf ahfiJtr, o rra r * *

'4 ,(',sh. ,, . ' ltie centractiag officerJ determlmWd AcI tc
be as aweeptable offeter.

h'_d uMO ada to WP. Inc. In the April 6 notice of a"e 'f
'ts -- I-| _wt to ACEI, tbe comtxactlsg officer statedt

" p6C Preposal, althoigh judged technically
a;ceptblei .4.led to proiide cost traceability

- | *aM juatificitioc regarding change. meda in your
' lt and Final Offer '(MAYO)to labor rates,
---trif raising doubt,- ato the pereoniel you
natended to use in contract performsuce,- As

specif id In the olicitacfon, the xp-rience
- - ;|d technical ice dptesce of tbe aasignedpeaon-

Iol wera * critical and liportant consideration
'* the ealuzation of pi~opo- ls. Your JAFO, a*
;;rcei d, r4iAkead serious doubt as to whether the

- ;- npetsciaMel you'origit•aly proposed were atill
-, ceatIlated to be used."

.C11 argues that thatrequest for a UNiD did-not indicate a
;ncesuity tc, as the Letterfrejecting its"proposal stated, "provide

4i;."'.. " cout tractability i iq d justification regarding changesuade * * *
-toabor'rates "-,AC"I asserts that itfully complied itith' the require-
- tt In'ithe February 4 request for 300.. In tbtsa co".e ation
"- -' Aa2t ke tIt it w isize anuSy4ePh~hlof on'Febru-'ry 4 eto. uaify

* K ;uea IA' its IBM. Ail ICS! irgues that the contricaing officer's
conclusiona reached on -the basis of the informtion obtained by XCAA
were ertonvams end improperly drawn.

-Io a negotiatedpr%._uremnt, all. offerors. iD the competitive
:ra"e are free to revise\tteir, proposils, inclu'Lnig price, ir-'reapanse

~~fl-'1';' ' to *zraquust'for JAFO- -Infact, it ia nct unconon for an *3fferor
tt Withhold it. last price until the'BAYO. Sae Fordel Filb, Inc.,

't. .3: 8 ' :N 8-1684w1, October 29, 1976, 76-2 CPD 370.

j!@ i;- lfA jTr Forc, argues that AcsI was adeq ately advised in 'iie
- 's}-! *o r io that'price'revisieons in. 1t HAlO had to be accr' panied
-bt jusiifiation, SP!cifically in pr-w-r-ph 2- of the RPP and the

. L Ins tr utions to 'DD Form 633-4, act out above. The Air Force also
- . . relies tel the oral advice allegedly given ACSI 'o 'the contract

specialist on February 4.
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-In eur view, the cited 3 prOtiFe woI a=icity,
require an offeror to submit uibh Its 3W0 subtaanti ion for
ericu reductions. While it .idlt be a;,;ued that imptelt La the -
MP pravirnons iu a requir~vunt for juacificatima for price reduc-
tions wich would cause ant' 'ferot to soijustify, Iils situatio,
is diutinguishiiblt from that in, for *x. le, dXlfl=g j';
unications. Inc., 55 Cop. Gin. 636 (1976), 76-1 CPD 15. Therei,
the vritten request for WOn specSfflicsly advised that revision j '
must be acccmpniled,,bycoaflete and detailed support, and wvs
approved the rejection-outright of a UAFO deficient in detailed ,
support. Concernin ithe alleed3'oral advice fro the contract
uppcialist, which ACS'ldeuies having received,, althou h.'we
rsognize that a protentar has the burden of affiratively prov-
ing sis casete, leliebfitifntenanc Usrice. -n ID.-roeat for !,,
reconsideration, 3-185103, Nay 24, 1976, 76-1;CPD 337, sincethe
written request for lAUOs issued as confirmitian of thebortl
request (ise Armed Services Procurmet Rguiation 5. 3-805:3(d) 2'
(1976 ad;)) did not require justification for any chbnge., we do not
consider the conn :it *jpcialut'u record of his oral advice' on
that subject as concludive. We note here that'sc a result of this
protest the contracting activity has modified Its writta request r
for RAFOs to tincludu the following instruction:

"You vae advised that £ best and final
offer containis ch ngi fro-your previously ;
negotlt~td proposil, hich are not- adequately tt
explained, or which: fal to'provideacnplete ; j

tracebbility;!from: your'-previoc. rpoo'Itaii iy . 4//^i
cot e, conisidored credible ln' the fi l'

evaluation and, nlectlon, :d - ay' baic6e a*
*pecific minor factor in the technical/icot/ '
pricti realim area. Such changes my affect S
the acceptability of yotqr'offer and could i
render your offer unacceptable." '

Thu. ACSI'es propoo' 4l'houil' reject.3otvarely L
beciaui ACSI "failed to provide c0t ,tractabiity end *jtieifi'c-
tion regarding ch na e ' rbor'ete; z(Umiver,
en offuror runstie riick'of the rejection-of OUtOflif fl;fails ; .
to clearly demonstrate its merits. _'!iton Coidrai-
5-183105, June 16i 1975 71C PD 365 Thi wufst cousider
whether the contracting officer's d-ternina'ton thbiat ACSIe's - ;
was unacceptable bared on ihe changes made therein and the informa-
tion obtained by DCMA was reasona'ie.
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As~ ~itt _ A ~,jthd Contracting etfoiwsad tw e p robl~oi
wlthX do hU O (1). dmbt ae to ibs povedm l to be uc d in contract
portenwte , mad '(2) the _ sibillity Df a suitatntL l cost orerrun.

Ult eh 4A;CS1 dt1 note nter In tbe MNr Maw diff-rent-hab
tb4s" In ttm IitiratLl. jvopoi-al, it' dDi not repeat those names
wlth the,' ihnesi battu hourly rat". , In viev thereof, nd since
ttb, eportzsca Of th- onrclte poreoil's]l to thelproject was clearly
expressed, ",the solic"it^'tlen i' uld certainly have-,been prudent
to -xplaint'."i rsdudtioi1X._41tVit"Ctse~ag that =^'i xp'inliatn xay
not'bav- basnc xpiicitly reqdiredibT tbe R*P "id tt;& requsxt for

SAM.o -ln'this counne-tisn,' the awaido,-,.hio *ls~ieo 'i-s~d the
direct l 'eot rates nt~'Its IUR , pciiai-or~i a change

Sa p ional, Under the cire'-t axcas, we b(AA-eve httecn
treatitn officer's coucarn *bout a ',,oos i%-nsrgi ean
ISS aot unren en ble, 

Vii

I ''resreto ' t-he poswo 4 o-'f *ubtant'L l coirt overrun
even-i{'th perri>Jincl sid niftL~llyiware to <uii ;w
bov rienndth n*ozlzZxdf contr-ct v~aluiiatd
-ce to.:jrovSde'e eouader badSa ttrn Vriopaee -Oita forf'dtenetining
the ̂ ; -pntgou rop.oe-al -i Cjtor Center;-. at' eeal..,
55 Coup Gen. ;oO (1975) -,-'J5 2M CO35$ 52 id. 8709 874 (1973). The
datirmdinetimonf-'of he re lism..of-jropozad costs:a iz * atter'for the
judiin _ of procuriing'of ficL is'n il'ot be sutjict to objec--

Ttie fOM our'Ofce.l there iasiao ratlo a 'az't rctor.
,thde t - iCowut'r 'C'nrt'i'on; J-187330,-'14o-%4mber 30, 1976,

76-2 -C D, U0.,itd4,V b li ve that'the uniplained-d'-irect'labor cost
rzduitou An hftP co~uld rsisonabtly "c ua- the- Connetrfing

offiaer to dobt the realism cf the ,prpojoed costs. We enph' size
hera 6th tialhouih we have a8re d vith ACSI th t justification
'for ch ngee in ite W O was not explicitly required, it remained
AZ3SI' reeponsibility, anstaeted &Love, to submit a clear and
^---biguous propoeal.

,;>S c'ntrct 4,ofic'r stooe that he-tid noct ciintact ACSI
d1iiteci'yfor d s-iifi~c "tilon 'b:e~c u'se euch c-ontect would hive con-

stitueda~rop niS of n otieiiotiwon,-whlich vould have basin unfair
ao>'t o'hrofos Paron't'htic liy, we nTote lt' t rejuest
tit an af aror expliain * j''ric reduction 'w~hich does not af ford
an oppo-riunity to *bdify. or revise a EMF does not conititute
znesotiatio~ns" wlfthin the seaning of the pzoeuremerxe regulations.
X 17098S, J-170990,'Nove b r 17, 1971.
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heverthbea under the circustances a*nd sisce ACSI rained
reasonable conCernJ -I the contractinf offic' a MMd by its,
unclear 561O, woe annot criticize the contracting officer'. caution
In atteopting clarifiaetion by utilialtg the procedure taw6lvyg
DCAA. Although ACS! allege chat -the Information obtlued by that
mechanim confused rather than clarified the situation, conuidera-
tion of much information in conjunction with the unszp!ained DAJO
reduction. wae not unreuzonable.

The protest is denied.

Deputy Cosptroller oral
of the United States
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