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DIGEST:

l,. A= rqutuu! ‘{nitisl offer nn.d three individuals to
denignated politionl, and listed ou cost or pricing dats
form their hourly w.ge rates. In baat and finsl offer

Loy _(\ ‘ (RAM) , lwurly rates ware raduced v:l:h—:ul: 1ultif1ution
f AN thersfor. Contracting officer, corcerned that unexplained
RO price 1eductions mesat different individusls would be used,

R or. that -ubcmtnl coSt overruns were pocsible, rejected
AP BANFOQ. Iaj.etiou .vas not improper since offaror must

..:_‘ clearly d-’lltt.tl Ptm.ll'ﬂ movits, and zontracting
RS | officer’'s concarns were ressonable.

TERER 2. conhuttns umy 8 aumt:l.on. d:l-puted ‘L. :protester,

R ‘that ozal Tequist for BAFOs included requirement to

R , Jutify ‘jprice changes from those in initial offer is not
- ~onclusive against protezier, since subseauent written

"- requeost cocfirming oral request contuined no such advice.

-A'I'f"- l.quelt fo: 9ropou1l (R!P) No. !'19628—77-!—0061 was - :tuued
;e ; on Octob.r wd, 1976.“by the Air Force Systems ; Conmand * for the
mlygh of n:n.m\pluric sensor dnt_u._ -A cout-plu--fi.xod-fae con-
.;- Legmet W eontcnphted' " Offerorl were required to submit - initisl
S 'tocbnical andcost: projicials by Novalbct 26, 1976. Each offeror
RS T ‘'was also required ‘to prepare a UD Form 633-4, "Contract Pricing
1 tl'ropoul (Resaar:h snd Development).'" Paragraphi 29 of the RIP's

‘Instiuctions, Ccndium and Noticea to Offexors advised:

"29. 008‘1' “AND' PRICB .\NALYBIS PORHS DD Fon!o:ia-lo.
The offcror 1- .luthotind to- rnproduee ‘DD Form, 633~
4. In its ptopantion tln Otferor‘,ohau employ all ,
sctual or. utintd costs Lr piicing data as of the
- date® ot the propusnl ia prtparing ‘his prica eatimate; g
he lhould be. ptcpntd to-make such ‘data 'known to the ;
Covernmant” Conl: ,cttns Off car o hib representative .
, for use in mul.uting euch’ eltinate together with any
‘ -tmﬂcmt changey in such datl vnich may have :
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occurred subsequent to date of u- proposal snd
prior io completion of negotistions em price."

|
The RE!' al\n nquiud the offeror teo ult\iy nale¢ sn i.ndivialud
to be assignod to each of the following "hbu categorics™:
"Senior Math Andlyst" (tc work approztmtcly 2,000 houﬂ). "l':o.r-
Analyst” (3,000 hours), "Junior Programmar” (4, 000{"-\1").
"Technical Secratary” (250 hours).

Analysis & Computer Systems, Inc. (ACSI), was Oﬂvl of tive
firms that rasponded to the RFP. ACSI named in its initial proposal
the thres persomnel as required. On the DD Form 633-4 submitted
with itr initial proposal, ACSI listed under "Direct Labor’ the
posit’ 4 Senior Math Analyst, Math Analyat, and Junior Math
Prun-er. auC ‘2an ostiuatad number of hours, a' rate par hour,
and an astimated cost for each.

‘Initial propouln lnre .vn.huud by tlu Lontnct:i.ns activity ]

fechuical staff; lnd negotiatiom were couductd vith‘th- five, o '

offctorl. Hogothttonl wera’ conclud.d on !’.bmry b, 1977. ‘at Ihicn
time offerorsivera’ oully ‘advised by the buysr that’ but S
final offers cum-) vould ‘be dus on February 9.  The buyn' states
that his oral contact with the offerors on Februsry 4 algo included
advice that any changes in 'a. BAFO must be explicined thato!.n.

A confirming letter dated Fabruary & was reat <o each offarsr,

which stated in part:

e on o cut-of £ for ugol:htionl and l’urt.
duc\uaion of . your ptopoul 1: 5 00 m. !1‘,
Yriday, 4 rabrmy 1971._ You'! \,nrq furtlnr
advised ‘that’ your Best and umu Offer must
be received at this office om’ or\ bc!ora clou
of business 5100 PM, ET, Hcdnudny, 9’ l"ebmry
1977, As a2 minimum, your Best and Finel Offar
should ' consist ofa Current DD Pom &35—&
Certificatc of (‘urrmt Cost and Priciig Dnu.
dated 9 FEB'1977 und a letter conf:lrr.tus
nugotiat:lotu * & At

The cm-uing :cch:.tcal uvalunt.l.mu concmd-d slat 111 propoml
were easentially equal, ‘With only minor daviitions. Estimated -
cost, therefore, became the deciding factor.

1
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“I'l II!D price wes ‘the lmut of those received. However,
.on -cthe. reviesd BD Forw: CSS—Q submizted with fts BA¥O, ACSI reduced
the bourly rates for th.uhrn yu!.ciou listed from those in
ita imfcial proposal, resulting in a significant decrease in its
uu-ltd eut:. The Air Yorce states:

o % & 8 fhe uhm:.d BAFO aid pot -pnm the basis
L ‘for thess significint rate roductions and left
TR serious doubt’ in tha mind ‘of the eonr.:ucin; officer
' o : as to. uhotba ACGY ‘did, 1a fact, cintemplate using
- the n.e:lﬁ.d lndiv:uluh for this effort or b=
stitute other lass.costly and/or: less qunuu-d
persormel. The- httct action would have requirid
a runlultm of ‘the ACSBI offer. ' This would have
.iavolved a rm ‘of pagotistions and & new BAFO
for ACBI .and the other cfferors in order to maintasu
'I.Iw iategrity of the procuremsnt procus."

4 )
'.l"h u’fcﬂd uculutlm ‘would have becn roqu:l.rod by the following
RVP provision:
“The uperuncu and uchniul competence
-ot tha on-sita: pctooapel. bcin; a crit:lul com-
pouul: -Ja the ‘succézofa? eo-plation ‘of the work,
shall' bn an. :l-po:um: w-;ltdnration in the
' t.cln!.ul culuutior.. ;> Auy changes’ of “provoged
C por.omel after technical evaluation wiil
“.'rmiu a technical re—gvaluation of the total
: ml-,

: m mtnctiu off:lcar dctnml.nod that el atification of ACSI's
ofttr was uocuuty betorc the' orice propoul could bo_ ‘evaluated.

’av,

. would bS ua!n:l.r to’ thd other of!erdra, wvas not in’ i‘he beat 1nj:erut
-o! thc Gour-ent.,nul mld -delay, the award. He- ‘theréfore had the
Mtnu coutrnci: Audit Mency\ (DCM) obta:l.n by telephone the actual -
utun" wage tuu of thq nnned pornomul from ACSI, which ‘he felt did
-mt involve: l‘.openin' negotutim .;<The Air Force states that ' this
'cumtavu nade pnrmnt to. plrlgtl‘ph 5 ‘of “tha RFI'’s Instructiona

I:o Offerors and was contnphted by the instructions to the DD

Porm 633-4. The c:! l:od paragraph 5 provides:
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"3y submissioa of w.- promd. oumt.

1f salected for segotiation, grants to the com~

- ‘tracting officear, .or his urhoﬂud rquunu—

. tive, tha right' \.o'uulu. "for.the wmu of

: verifying tha cost or ptlciac data .ubuttt.d, ¥
those books, records, dacuments zud other sup- '
porting drtc vhich will permit adoqun eviluation Pl
of such ~uat or priting data, slomg wit’s the com— o
putations and projactions used tharein. This B AL
vight may be exercised in comnection wirh any ‘ s
nagotiatinns prior to countrznt award."”

The instructions to DD Form 633-4 provided in percineat part:

" % #.the offeror must lublit vith thta\‘fon LA ;

: cost nnd ;rricing data (that 1is, -data whi th 1s R -
! varifis*.s and factual and othervise as definad R S
11 7L.cR 3~807:3), & & A ‘ - .

* . * & * Y

. ! l.

"R & & cha cost of pr!.clu dau nust “b. nccurntc.

co-phtr and current, and the judpenr factors

ussd in projccting from the data’'to tha estimates

msust be statr! in sufficient datail to emble

the conl:rncting ‘officar to evaluate the’ PTS Tl

For example, provide # * » justification'for'sr , Y
increase in labor races * # *"' N ' Ay

DEOPO
? in ACSI's. mo and approxmud ‘the _ntu in th. Lnithl 'pmpoul
The contrecting officer atutes: ‘that ln‘:miutiou of the intdrma-
: tion obtained indicated that the BAFO ratce "ware o serious vider- o
! statement of the rates that are prouu:ly being pl'.u to the thme TR
named personnel.” BHe concluded that :Lf thcro were fac pcuonnul |
changes, award to ACSI:

" % % yould have. ciused a urious cni.luak ;
factor to occur and raised the spectrs of: ]

a built-in cost ovarrun at some point in’ thc |
future,” . i) {

- . - —— it e iman

"Therefora, bacause of th.\ mbnuy of this . S ’ ,'M.‘,‘.‘:; ‘
¥y

contracting officer to nlc.\rtain vhat pcrlonnnl 8 S
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L T m‘ te ba "l'.l n. ACST propoul and becuuse
IR 3 . of the posaibility of & buillt—in overrun # & #
oAl [the comtracting officer]) determinad ACSI cc
SR - be an "macceptable offaror,’

SR Mward was made to RDP, Inc. In the April 6 sotice of awas?
B semt to ACSI, the coatracting officer stated:

SR "!ou' prmn" altbw.h judnd techntcally
L . | acceptable, fetled to provide cost tracksbility
R  and’ Justificatior’ regarding changes mada in your
AP Buat lnd Fioa) Offer (M!'O) to lsbor rates,
ST ‘tharedy’ nuing doubt as to the’ ponmol you
NI intended to use in contuct porfomnct,. :As
ol " specified in the -onciuum. the ap-rinc-
AR .and techaical: competance of ‘the assignad’ peyson-
.mel .were a'critical and isportant. cmidcratiou
i thl tvlhutl.oa of pﬁ'opoull. Your . Mm. :
:rmlvul ridaed ‘serious doubt as to whether tha
peraml you origin: J.J.y proposed wera still
cu:-phtod to ba used.”

) g a-guu th.nt thmuqunt for a BAFO did- not mdicnte a
-mul:lty tc, as the letter: rejecting its;proposal stated, "provide
j‘cost truhbuity and ju.tifiut:lon rmrdin; changes made * * #*

to; hbor ratu.“. . ACST asserts that it: tully complicd with the require-
lﬂntl m tlu hbmry 4’ raquast for Ml'ol. In th:l,l cm’neccion.

. MCB1 dchiu that it. m,mis&d by telephont on February -4 to: jus*‘fy

. changes in’its 'BAPO, -\CSI also argues that the contue}::lng officer's
conclusions reached on the busis of the information obtained by DCAA
vars erronecus and hpropcrly drawn,

h a-nagotiated. pn-uu-cnt. all offerors_ in: the competitive
ran;. u.'c fru to tﬂiu\thn:lt ‘proposals, mcludi.ng price, in’ response
to a roquelt “for BAFOs, ‘In fact, it is nct unéoemon for an :ffetor
ta wir.hbld sts lowest price until the BAFO. 'See Fordel Files, Ine.,
n—mux. Octobo: 29. 1976. 76-2 CPD 379,

A M.r Potc- arsun :hnt ACSI wu ad.qultely .dvised in l:lie
lollei'i tion ‘that’ price revilionl 1!_:,‘ FCTY BAl'o had tc be' accompanied
jutiﬂution, lpcciﬂuuy 1n paflsnph 29 of the RFP and the
mt:ucttom to DD-Porm 633-4, set out above. The Alr Force also
. rtelles: on the oral advice allegedly given ACSI by the contract

specialiut on February &.
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,‘ N Vo n’.. Sooret .

“In our view, the cited RFF provisioms do mot sxplicitly
require an offeror to submit d“h its BAFO substantistioa for
nricu reductioms. While it m-‘t be' 8" jued that impitcit ia the
RFP provisions is a requirqunt for jutificat:lon for price reduc-

.tions which mld cause an’_‘fercr to uduﬂ:ﬁy, this litulti.au

is distinguishabl: from that in, for exasple,- RBlectiopic Com-.
sunications, luc., 55 Comp, Gen. 636 '(1976), 76~-1 CPD 19. Thete,
the written request for mo- opodﬂcnlly advised that revisions
must de accompanied by eo-plet-' and detailed mipport, and we
approved the tejuction outright .of a BAFO" deficient in detailed
mppon:. Concarnin; tha alleged ‘oral ulv.lcc from the contract
spneialies, which: ACSI dontu having recaived llthou;h we -
recognize thnl: a protnt..r has the burden’ of ‘affirmatively . .prov-
i.n; ‘its’case; Reliabl ) Maintensnca . Sorvicn. “Inc.—request . for
raconsideration, B-185103, -May 2:, 1576. 76-1:CrD 337, o:l.ncc the

written raquest for Mrol issued as eonumtion ot tha’ oru .
request (see Armed Senricel Procurement’ hsuhtion § 3-805. 3(d) .
(1976 ad.)) did’ not. rcqu:lrn ju.tiﬁut:lcn for: nny chlncn. ve do uot
consider the coatrn.t lp-c:u.d.lt' ‘racord of his oral advice on
that subject as conclu-:lve. We note hers :hat os a rasult of this
protest the contracting activity has modified 1ts written request
for BAFOs to iiclude the following instructicn:

“You axe: adviled that a bcnt and f.hll
offer- concainins clungu from: yout pruiou-ly
nogothtod ptopoul. which are not: uloqutcly
mhi:wd, ‘ot which. fail to provtda. coqhu
traccpnnity from: yout prw:lou- po.:l.t!.on nuy
not be. considcred. r.redible in the ﬂml
evaluation and’ ulaction. -and Way bacome a
specific minor factor in the technical/cost/
price: realism area. Such changas may affect
the acceptability of yom: ‘offar and could
render your offcr u:ucctptablc.

Thiss, ACSI's propoul uhou!" not h-n ‘been. r.jcctd r'érely
bacause ACSI “hilod to’ providu cost Jt:::u'.k.llbﬂ.:lt:y and jun:tticn—
tion- rcgnrding ehan;u ‘nade” ‘{n ita: ‘diract, Jhbor \ratu.r,mwcvor.
en offeror runs-:the ‘risk ‘of thc ujocti.ou of a) M!D 1.£ it» ‘falls
to clearly demonstrate its mriu.,.- S.m‘mton Coggongion,
3-183105, June 16,; 1975 *75-1.CPD" 365.. Thus; we must cousider
whether the ccntrncting ‘officar's detérmination that ACSI's 'BAFO
wvas umcceptablc based on the changes made therein and tha informa-
tion obtained by DCAA was reasonavle.
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- AS -un‘ abcn.‘tho comtracting otﬂua had two problems
with the BAFO:- (1) doubt o8 to the peveiomel to be used in coutract
performance, m (2) the pounuuy of a substantial cost overvum.

Althuu.h ACJI dﬂ not enter in ‘the l.\l'b names diﬂ-nnt: “han
those in the initial p:qpoul. it d1/i not repeat thoss names
with th* changes in the hourly rates.,. In view tharsof, and since
tha I.Qottncn of the oun~site nrm'ul. to the' ‘project ., was ‘¢learly
o:pruud 1n tlks lonciutlon. A%, vould certainly havc-boen prudent
to uphin ‘tha rodu:t:lons, utwithlt.ndiu that =n'exp “anition nay
wot have be¢n explicitly required;hy.the RFP and tl’lﬁ}rlqullt for
BAFOs. In this conne..ttou. ‘the nnrdu.\vho lllo Ted, ced the
‘lroel‘. labor ‘rates tn it m‘:). lpactﬂcaily .1rdirat ‘a change
in porloml Under the citmuncnl. we bfsl*.wa thkat tha con-
traet!.u officer's concaxn lbml" rpui o casng™ ‘in perscanel
was not unﬂuombh.. [

! . Py .

In rc'ltJ to thc ponib’llty o! a sub.tant:ul cont ‘overzun
even ifthe: purt‘*ml nausd ‘infriillyivere to be;utilized; we
have tteo'n.tud thAt in & aol:-nlul-fbgod-fu contract evaluated
~costs. !prov:lde a lounder buis than- ptopaled costs for f'daund.ning
the molit: advantageous propooal, ‘ZAC’'Compiter :Center, :Inc., et al.,
$3 Comp. Gen. 60 (1975);°75-2. ¢PD: 35; 52 id. 870, 874 (1973). The
dcun:lution of thc tul:lu of _proposed costs is a uttct for the
1udmr. of ptocur:l.ng offichla and will not be subject to objec-
tion h'u our Ofﬂ.c. unlun l:hcrc is'no: rational basis therezor.

it 4e 1 - orat 3-187..30. Noxnber 30, :1976,

76-1 CPD 460.  'de believa that" thu un-:pllined direct ‘labor cost
. roduel:!oﬂ ETY tlu BA¥O cwld ruuubly cause  the: ontuctins
officer ‘to doubt ‘the realism of the, proposad costs. We: enphaaize
here -that althmh wa have agreed. with ACSI that justiﬂution
"for changes in its BAFO was not explicitly required, it remained
ACBX's responsibility, as stated alove, to submit a clear and
ua-buuou propoul. .
- mrcontnctm offieu' autu that he: did not.contact ACSI
‘ditoctly : for c],nrit:lcation becauu -auch ccmtact would have con-
ltitutad a,roopcuius of uﬁotiat:lonl. uhich would have beean unfair
N % tlu othct o!f.dron. Pat.nthctioslly, we. ‘note that a request
-thnt an offcror explain 'y pricc raducr.ion which does not afford
an: oppotmity to lodify or revise a BAFO does not constitute
nogotutim vichin the mning of the procuremer.t regulations.
5-170989, B-170990, November 17, 1971.
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Naverthelass, under the circumstances and since ACSI raised
reasonable concecns i~ the contracting officer's mind by its.
unclear BAYO, we cannot criticize . the coutractin' officer's caution
in sttempting clarification by utilizing tha procedure involving
DCAA. Although ACSI glleges that.the informariom obtaiued by that
mechanism confused rather than clarified the situation, comsiders-
tion of such information in conjunction with the unexplained BAFO
reductions was not unressonable.

The protest 13 deniad.

P Kt

Deputy Canpt:ollcr sral
of the United States






