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Deéi;ion re: Robert Swortzel; by Robert F. Keller, Deputy
Comptrcller General.

Issue Arsa: PFelderal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procuresent lLav II.

Budget Punction: Gederasl Gecvernment: Other Geveral Goverameat
(806) .

Organizaticn Concermed: Departament of Agriculture. o

Authority: 54 Ccamp. -Gen. 66. 584 Conp. Gen., 509. B-186958 (1976).
Kecc Industries Inc., v. United States, 8428 r.24 1233 (1970).

Claimant prctested the avaxd of & comtract for debris
renoval ian rcopecticr with the Elk Creek Plcod Comtrol Project.
Claim for loss of a (overasent contract or lost profits is not
recoverable agaiast tke Governsent. The clais for bid
preparation costs pust be denied where the claisart’s bid was
rejected bccause it was patently noaresponsive to tho
specifications. GA0 does ncot revies affirsative responsibility
determinations or the adeguacy of an agengy's inspection of a
competitor's performance, except in special imstances not
present here. (Author/S7T)
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DIGEBT:

1. Claim for loss of Government c¢ontract, or lost
profits, is not recoverable against Government.
Moreover, claim for bid preparation costs must
be denied where clainant’s bid was rejected
because it was patently nonresponsive to specifi-

cations.

2. GAO does not reviev affirmative responsibility
determinations unless fraud is shovn on the part
of procuring officials nr in other circumstances
not relevant hera.

3. Adequacy of agency's inepection of cowpstitor's
performance is matter of coutrsct administration
and not for consideration under GAQ bid protest
procedure,

Robert Swortzel protests awvard 'of a contract to
Clyde J. Lahti under solicitation $CS5-150-MT-76, isrsued
by the Department of Agriculture for debris removal in
connectior with the xlk Creek Flooed Control Projsct.

e ME. Swortzel co-plains that avard was wade to
lnothnr biddnr, notwithltanding that appropriate inquiries
prior to award should have revealed to the. contracting
officer that the contractor did not intend to perform in
uccord.ncq with the specifications. Althoughk Mr. Swortzel
concedes that he qualified his low bid, hs moraover seeks,
"satisfactory co-pancation for the loss of the contract .

# & 4. " He states that "to igaore this contract violationm

is to -ak- a mockery of any bid requests % * & [,] encourages
falattication- on bid schedules, denies the opportunity of

- fair and appropriats bidding, and insurer difficulty with

the completion of projects so co.tracted.”
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The shoxt answver to this claim is that compensation
for loss of contract, that is lost profite, is not recover-
able againet the Governmant evan if a claiuant is wrongfully
denied a contract. Keco Industries, Inc. v. United States,
428 7,24 1233 (1970). Moreover, although it 1s unclear
vhether claimant is requesting bid preparation costs, any
such claim would be denied in t'is case on the basis that
claimant's patently nonresponaive bid was required to ba
rejoected under fundamental principles of competitive bidding.
The fact that contract performance by another bidder may not
have conformid to specifications does not provide this
clsimant with & legal basis for securing compensation for
loss of contract.

To the extent that the actf{ons complained of coultitutc
a bid protest concerning tha GOVG!BICnt'l affirmative deter-
mination of the contractor's responsibility, this Office
doey uot review affirmative responsibility dererminations
nnless fraud is shown on the paxt cf procurxn. officials or
in other cizcumatances not relevant cto this Clle. Central
Metal Products, 54 Comp. Gen. 66 (1974), 74-2 CPD 66 and
Yardney Electric Co., 5% Comp. Gem. 507 (1974), 74-~2 CPD

376,

Moreover, to the extent the adequacy of the agency's
inlpectxon cf a competitor's performanca is being questioned,
siuch allegacion partainc to a matter. of contract administra-

tion and ias not, for connidcratiou undet our bid protest
procedurel .Gonaral Fire Extin‘uxsher Corp o'atxon. B-186954,
November 15, 1976, 76-2 CPD 412. 1In this connection, we

note that the nepurtmen: has investigated Mr. Swortzel's
allegations and it agrees that the contractor’s equipment

did not conform to the specifications., However, at the

time this matter was brought to the agency's attention

the contract work was completed.

Accordingly, relief is denied.
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Dnﬁﬁw Comptrolldr Gemerxal
of the United States






