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[Protest against Refusal of Agency to Consider Two Alternative
Proposals Submitted with Best and Pinal Offer). R-108739. Aagust
19, 1977. 6 pp. + 11 enclosures (11 pp.)-

Decision re: American Chain €& Cable To., Inc.; by Robert 7.
Keller, Deputy Comptroller General.

Issue Area: Pederal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procurement Law I.

BuAdget Punction: General Governsent: Jther General Government
{806y .

organization Concerned: Library of Congress; Reflector Nardware
Ccorp.

AMathority: 08-180292 (19749. B-169633 (197+}. B-186300 (1976).
B-180227 (1976). 55 Coap. Gen. 374. 53 Cosp. GCen. 473. S8
Coap. Gen. 44. 45 Comp. Gen. ‘401. 4S comp. Gen. 808, SS
Comp. Gen. 803. 55 Comp. Gep. 007,

The protester objected to a proposed contract award
because the agency refu:-ed to congider tvo alternacive propssals
zubmitted with che protester's best and final offer. The
provisions in the solicitation with regard to the aliernate
proposals were amnbiguous. The protester's alternate proposals
should be properly evaluated to determine whether they are
technically acceptable and, if so, negntiations should be
reopened so that the avard say be sade to the lowsst acceptable
offeror. (Anthor/sScC)
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. DATE:
FILE: B-188749 August 19, 1977

MATTER OF: American Chzin & Cable Company, Lue

DIGEST:

1. RFP provisisn encoursging submission of alternate propossls
must state in clear and upambiguous terms daie and time for
subminsion of such proposals. If provision does not state
otherwise, alternste proposals may be submitted up to due
da"e for receipt of best and fin:tl offers.

2, Language in RFP, which invite. altarnate proposals ari, at
same time, specified exact n:mber of devicea to be used in
detection system, was ambiguous and did not afford both
offernrs same opportunity to submit slternate proposals on an
aqual biLais,

3. ternate proposal, if technically acceptablc, which merely
utilizes fewar number of devices than specified in RFP and does
not change type of davice to be used Indlcares that Government
overstated its minimm needs and necessitates reopening of
negoctiations.

4. Proposed altcrnative approach consistent with onc¢ ieasonable
interpretation of the specifications but not wich another must be
considered but may not be-arcepted for award without giving other
offeror in competitive range an opportunity to compate on same
basis since it does .10¢ constitute technical breakthrough.

‘By telegram dataed April 2, 1977, American Chain & Cable Company,
Ine. (Acco), protzsted the proposed award of a contract tv Reflecror
Hardware Corpceration (Reflector) under request for pronosals (RFP)
75-19, 1ssued by the Procurement and Supply Division of the Library
of Congress (Library). The basie of Acco's protest is that the Library
refused to consider two alternative proposals which Acco submitted
with its test and final offer.

RFP 75-19, issued on Febrvary 10, 1975, was for design, fabrica-
tion and instzllation of compact bookstacks to be used ia the Law
Library and Music Division which will be housed in the James Madison
Memorial Building in January of 1978. The Library amended RFP 75-19
nine times. Most significant to this protesr is amendment 6, issued
on October 15, 1976, which stated in part:
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“As a finsl safety feature there is to %e included
ia each range emnd and as part of the control circuitry an
entsy dctection sensci, such as a combination of an infrared
emitting diode (as light source) and a silicon photodiode
(as detector) or compacable electronic sensiug devices, to
detect the entrance of a purson into an oper aisle after
the reset buttong have been pushed as described in the
preceding pavagraph. * & &%

Ar.ndment 7, dated November 16, 1976, extended the due date for receipt
of best and final offers from November 22, 1976, to not later than
December 1, 1976, at 2:30 p.m.

Acco and Reflector submitted proposals in response to this solicita-
tion. Negotiations were held and both firms submicied best end filnal
offers in accordance with the RFP and amendment 6 by December 1, 1976.

A% the same tin: Acco submitted two alternate proposals which would
reduce the number of seasor devices spacified in awendment 6 from 18 to
2 in alternate "A" and from 18 to zero in alternate "B". Acecn Lubmite
that alternate “A" would reduce its offer by $183,261 and alternate "B"
would reduce its offer by $228,833; thus, making it the apparent: low
offeror,

fcco was informed by the Library by letter dated Pebruary 11, 1977,
that its best and final offer was not the lowest subinittad and that the
contract would he awarded tn another firm. The letter also stated that
Acco's alternate proposals for the sensor devices were not in conformance
with amendwenc 6 and were, therefore, not acceptahble.

Acco contends that its alternative proposals should have been con-
sidered wich its best and final offer because the proposais were in
conformance wich section 1, paragraph 2.4 of the RFP which states:

“Alternate Proposals. A vendor may submit more than

one proposal, each of which must satisfy the veador
requirements of the solicitatioson minimum, one of the
proposals submitted must be complete. The alternate
proposals may be in an abbreviated form following

the same seccion format, but providing only those sections
which 4iffer in any way from those contained in the original
proposal. If alternate proposals are submitted, suck
alternatives will be clearly labsled and identified on

the cover page of each separate document. The reason for
each alcternate and its comparative benefits shall be
explained. Each proposal submitted will be evaluated

on fts own merits."
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Azco also subnics that the following senténce in amendmznt 6 invites

the subtmlssion of alternate propcsals by the offerora: "* # ® The * # #
(offero:r] may propose whatever device seems to achieve the desired
purpose * * &

It is the position of the library that the provision in the
RFP dealing with olternate proposals was no longer operative once
best and final offer: were submitted and, therefore, Acco's two
alteruates were treated as late proposals. The contracting officer
states that alternate proposals should have be2n submitted duxing
negotiations hecause they require discussion and it would nct ie
"equicanle" to evaluate Acco's alternates once best and final offers
hnd been submitted because Reflector submitted its offer in total
onformance with the RFP and awmendmenc 1, ‘the Library believes that
1:3 specification with regard to the rejquired number of sensor devices
was clearly stated. In this caunection, the concractins officer advises
that 1t was not the intent of amendment 6 to permit a change in the
number of devices used, but that it wes merely intended to permit a
change in the type of device utilized to achieve the stated purpose.
Underlying this statement is tho assumption that "vendor requirements"
are cquivalent to the Government's requiremenrs as stated in the
amendnent.

A fundamental principle of Faderal procurement law dictates that
sclicitacions be drafted in clear and unambiguous terms. DPF

.Incorpnrated, B-180292, September 12, 1974, 74-2 CPD 159. “An cfferor

should not have to guess the due da:e ard time for the submission of
its proposals, Nowhere does the RFP issued by the Library state that
alternate proposals must be submitted prior to the due date for receipt
of best and final nffers. If this were indeed a requirement, the RFP
should have stated this in clear and unambiguous terms. Becruse of the
deficiency of the RFP in this respect, we camiot conclude that Acco's
proposals were submitted late and were, therefore, properly rejected.

Further, we agree with Acco that section 1, paragraph 2.4,
encourages offers to submit alternate proposals. This paragraph
requires that the vendor satisfy the "vendor requirements of the
solicitation minimum," which, in effect, requires only that the
offeror meet his cwm reéquirement of the solicitation minimum. When
read in conjunction with amendment 6, an offeror 1s given the
opportunity to submit an alternate proposal which would achieve the
stated purpose of the sensor devices without equaling the number of
sensor devicas specified in the amendment., This is indicated by the
wording in amendment 6 which states:
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“% & # The bidder may propose whatever
device seems to achieve the desired purpose, but
the current state of the art in electronic detection
devices appears to offer an addicion to the control
circuitry that is practicable for this bookstack
installacion (where clignment of aisle ends may not
be perfect or consistent) and is reliakle for long-
term service."

Thue, Acco's determination that its vendor requi-emenLs consist of
fewer sensor devices than stated in the RFP seems to be sufficient
to have its alternate proposals coniidered by the Library.

Wnile the intent of amendment 6 may well be as the contracting
officer indicates, we believe that the language utilized to effectuate
this incent was not clear, and reasonatly lent itself to the interpre-
tatjon adopted by Acco. At the same time, this ambiguous language wmay
have prevented Reflector from submitting a proposal based upon less
than the specified numler of gsensors. As wz said. in 45 Comp. Gen. 401,
404 (196¢):

"* # # It 18 axiomatic that there can be no
effective competition unless bidders are competing
on a common b2sis, and that thare can be no intelligent
bidding for a contvact unless all bidders know what
the contract requirements will be * * »."

In view of the ambiguity, it appears that the twe offerors may not
have had an opportunity to submit proposals and have them considered!
on an equal basis. See B-169633, May 6, 1971,

Therefore, we recommend that Acco's altcrnate proposals be
evaluated by the Library in order to ascertain whether they are
technically acceptable. Should the outcome of such a determina-
tion be in the affirmative, negotiations should be reopened o that
both firms will have the opportunity to submit offers based on the
same requirements. We make this recosmerndation because if Acco's
alternates are acceptable, ic would appear that amendment 6 over-
statad the min.mun needs of the Library in that the number of
sensor devices necessary would be much lower than the number speci-
fied therain. We have consistently held that when there is a
change in an agency's stated needs, or when one agency decides it
is willing to deviate from the stated needs, all offerors must be
informed of the revised needs, usually through amerdment of the
svlicitation, and given an opportunity to submit a pro:osal on the
basis of the revised requirements. Union Carbide Corpr-—--tion,

55 Comp. Gen. 803, 807 (1976), 76-1 CPD 134.

-l -
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While we have consistently recognized that an agency has a ULroad
range of discretion in making a determination of its minimum needs,

Julle Research Laboratories, Inc., 55 Comp. Gen. 374 (1975), 75-2 CPD

532, we also require that such determinations be the product of informed
and cricical judgments. American Telephone and Telegraph Company,
B-186300, September 7, 1976, 76~2 CPD 221; Winslow Assoclates, 53 Comp.
Cen, 478 (1974), 74-1 CPD 14. 1In situetions where & contracting agency
aduits that ics spacification requirements overstated its minimum needs,
we have held cthat the specifications are unduly res:riccive of competicion
and thereby dofective by precluding free and full competition. Engineered

Handling Systems, Litton Unit Handling Systeme, * 184227, March 9, 1976,

It appears that the Library's statement of its minimum needs may not
be the product of an informed and critical judgment. This is especially
true in light of the Library's refusal to cvaluate the £lternate pruposals
cutmitted by Acco. Yet, in the opinion of the contvacting officer, the
use of "far fewer sensing Javices" may achieve "the same degree of. safety
and efficfency of functioning" as the rumber of devices specified in amend~-
ment 6. This seems to be an admigsion by the contracting officer that the
Library may have overstated its miniounm needs.

Acco argues thac it should be awarded ti:e contract upon a technical
evaluation of its alternate proposals wichout giving Reflector an
opportunity to submit a proposal on the same basis. Acco contends that
it should be "rewarded for its engincering ingenuity" rather than being
forced to compete with the other firn benefitting from its effort.

We do not agree with this contention. A review of our cases
iuvolving technical transfusion indicates that where offerors submit
unique technical apprcaches in response to a soiicitation, the con-
tracting agencies are not required to notify other offerors of their
waiver of specification requirements and are not requirved to permit
other offaerors an >pportunity to submit revised propesals. Baganoff
Associates, Incorporated, 54 Comp. Gen. 44 (1974), 74-2 CPD 56.
However, the rule applies only whera a technical breakthrough obviates
the need for something called for by the specifications without in any
way compromising the end result. In this case, amendment 6 could
reascnadly be, and apparently was, interpreted by Reflector to regquire
18 sensor devices even though flexibility as to the type of sensor was
permitted. On the other hand. Acco considered :hat any number of
sensors could be offered so long &8 the result was a syscem which could
"detect the entrance of a person into an open aisle" after the reset
buttons had been pushed. The alternates appear to derive from a different
but reasonable reading of the specificacion rather than a8 technological
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breakthrough., Since they do represent a reasonable interpretation of
the specification, they may not be ignored; on the other hand since
they do not constitute a technological btreakthrough they may not be
accepted without giving Reflector an opportuniry to propose on the
same basis.

Accordingly, Acco's alternate proposals shonld be properly
evaluated tc determine whether they are technically acceptable
and, if so, negotiations should be reopened so that award may be
made to the lowest acceptable offeror,

%’- 1l

Deputy Comptrollel General
of the United Scates

——
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August 19, 1977

The Honoreble Charles H., Percy
United States Senate

Dear Serator Percy:

Reference is made to your letter dated June 16, 1977, on
behalf of Spacemaster Corporation, Melrose Park, Illinofis, con~
cerning the protesc filed by American Chain & Cable Company, Inc.,
under request for proposals No. 75-19, issued by the Library of
Congress,

Enclosed for your information is a copy of our decision of

today concerning the uatter.

Sincerely yours,

Deputy Comp trolleg !nﬁ'i?

of the United States

Enclosure

- — e ik 4
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August 19, 1977

The Honorabl. Thomas P, 0'Neill, J..
Speaker of the House of depresentatives

Dear Mr. Speaker:

Reference is made to your letter dated June [, 1977,
soncerning the protest filed by American Chain & Cuble Company,
Tac., un.er request for proposals No. 75~19, irsued bv.the
Libravy of Congress.

Enclosed for your information is a copy of our decision

of today councerning the mat.er.

8incerely yours,

/Z/} 4’;‘14-41_

Deputy Comptroller Cepnral
of the United States

Enclosure




COM"TROLLER GENERAL OF THE UNITED sTATes
WASHINGTON, D.C. 20%4¢

RO o
3-188749
Migust 19, 1977

The Honorable Charles McC. Mathias, Jr.
Laited States Senate

Dear Senator Mathias:

Reference is made to your lecter dated Jume 2, 1977, con-
cerning the protest filed by American Chain & Cable Company, Inc.,

under request for proposals No. 75-19, issued by the Library of

Congress.

Enclosed for your information is a copy of our decision of

today concerning the matter,

Sincer=ly yours,

/
Deputy thrﬁr@&iﬁh

of the Unfted Staces

Enclosure

ﬂ‘t.[/ ¢.&,p f-ee- ..: ol
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, B.C. 1030

Avgust 19, 1977

The Honorable Goodloe E. Byron
Hou.e of Representatives

Dear Mr. Byron: :
Reference is made to your letter dated June 2, 1977, con- :
cerning the protest filed ty American Chain & Cable Company, Inc.,
under request for proposals No, 75-19, issued by the Library of
Congrass.
Fnclosed for your informzti:n is a copy of our deciaion of

today concerning the matter,

€incerely yours,

Comptrollerﬁbfel{e’{m

Deputys the Wnited States

£nclosure




+ [
COMPYROLLER GENLRAL OF THE UNITED STATES /.’r.‘ o B
WAIHINGTON, D.C. 20348

WL

RENT 82188749
August 19, 1977

The Honorable Adlai E., Stevenson
United States Senate

Deac Senator Stevenson:

Raference lr made to your lettor dited June 16, 1977, on
behalf of Spacemaster Corporation, Melrose Park, Illinouis, con-
cerning the protest filed by American Chain & Cable Cempany, Inc.,

under request for proposals Ho. 75-19, issued by the Library of

Congreas,

Enclosel for your informaticn is u copy of our decision of

todny'concerning the mattas,

Sincerely yours,

Deputy Cou/;:t%;&ﬂeg{'fﬁ

of the United Stiates

Enclosurc

M/u/'f.:/‘ ey
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Avgust 19, 1977

The Honorable Ralph S. Regula
House of Representatives

Dear Mr. Regula:

Reference is made to your letter dated June 2, 1977, con~

cerning the protest filed by American Chain & Cable Company, Inc.,

under requast for proposals No, 75-19, issued by the Library of

Congress.

Enclosed for your information is a copy of our decision of

today concerning the matter.

Sincerely yours,

c/;?l?(%’?m ,

Deputy of the United Ltates

Enclosure ‘
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August 19, 1977

The Honorxable Edward M. Kennedy
United 2tates Senate

Dear Senator Kennedy:

Reference is made fo your letfér dated June 2, 1977, con~-
cerning the protest filed by American Chain & Cable Company, Inc.,
under request for proposals No. 75-19, issued by the Library of
Congress.

Enclosed for your information is a copy of our decision of
today concerning the matter.

Sincerely yours,

Ke? o
DeputyComptrolier’ Genera
of the United States

Enclosure
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Avgust 19, 1977

The Honorable .‘au. E. Tsongas
House of Representatives

Dear Mr. Tsongas:

Reference 4is made to your letter dated June 2, 1977, con-
cerning the protest ff.ed by Awmerican Chain & Cable Company, Inc.,
under request for proposals No., 75-19, issued by the Library of
Congreas,

Encleosed for your information is a copy of our decision of

today concerning the matter.

Sincerely yours,

EL
Deputy mp trc‘»{]?ef !efn:!r.e'd—

of the uaited States

Enclosure

—
—
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Avgust 19, 1977

The Honorable Paul S. Sarbanes
United States Senate

Dear Sanator Sarbanes:

Reference is made to your letter dated June 2, 1977, con~-
cerning the protest filed by American Chain & Cable Company, inc.,

under request for proposais No. 75-19, issued by the Libwary of

Congress.

Enclosed for your information is & . py of our decision of

today csoncerning the matter.

Sincerely yours,

+7
R’P“W Comptrolle G;tn:}‘al
of the United States

Enclosure




COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348

rensy: B-188749

August 19, 177

The Honorable Edward W. Brooke
United States Senate

Dear Senator Brooke:

Reference is made to your letter dated April 19, 1977, on
behalf of t:- Andrew Wilsor Company of Lawrence, Massachusutts,
concerning the protes: filed by American Chain & Cable Cowpany, Inc.,

urder request for propesals No. 75-19, issued by the Libxary of

Congress.

Enclosed for vour information is a copy of our decision of

today concerning the matter.

Sincerely yours,

'
R
Deputy Comptroller éﬁ?&%&:
of the United States

‘: Enclosure
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August 19, 1977

The Honorable John G. Lorensz
Deputy Librarian of Congress

Dear Mr. lLoreng:

Enclosed is a copy of our decision of today concerning the
protest filed by American Chain & Cable Company, Inc. (Acco),
under request for proposals No. 75-19, issued by the Library of
Cougress,

.Your attentisn 8 directed to our recommendation that
Acco's .alternate proposals be evaluated to determine whether
they ai'e technically accepiable and, if so, that negotiations
be reopened. Pleasa advise us of I:he action taken pursuant
to our recommentatiou.

S8incerely yours,

Depnty Cohptrolle \!eﬁ
of the Unized Staceo

Enclosi:te





