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Decision re: Adrian L. Nelgon; by Eobert 7. Keller, Deputy
tomptroller General.

Issue Area: Personnel Nanagemant apnd Compensatica: Coampeasation
(305) .

Contact: Office ¢f the General Counsel: Civilian Personnel,

Buiget Punction: Genéral Governsent: Central Personnel
Banagement (805).

Organizaticn Concerned: Burean of Eeclamation.

Authority: Disaster Relief Act of 1974 (P.lL. 93-288; 88 Stat.
1“6: 5 0.5.C. 3190(b,’0 5 U.5.C. 33‘-'!(.)- 53 Colp- Gen, 65A.
53 CoEp. G=2n., 54%. 53 comp. Gen, T702.

Certifying Cfficer Nedra 3. Blackwoll reguested a
decision concerning a Bur¢au of Reclamation eugloyee receiving
aa annuity who vas rehired on a tesporary basis. She guestioned
the deduction of the amount of the anniity fros the esployee's
salary. Retired individuals rehired teamporarily are required to
have their saleries reduced by the anount of annuities received.
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L7, N THE COMPBTROLLER OENRRAL

DECISION

WASHINGYGQN, D.C, 2O0D4a8

Civ. RRE.
wi/cox ,

FILE; B-188520 DATE: apr1l 21, 1977

MATTER CF: Adrian D, Nelson - Set Off of Annuity

DIGEET: gubsection 308(b) of the Disaster Relief Act of
1874 provides for appointment of temporary per-
sonnel without regard to the provisions of title 5
of ‘the United States Cocde governing appointments
in the competitive service, _-The salary of a
retired civil service annuitint temporarily
reemployed under that authority is required to
be reduced by the amount of his annuity since the
lnnguage of subsection 308(b) does not exempt
individuuls so appointed from the annuity set-off
provisions of 5 U.S.C. S 8344(&)

. This décision 'is rendered in- respcmse‘tq( s request from
Nedra A.’ ‘Blackwell,” an authorxzed "ertifyin ‘officer for the Bu-
reau of- Reclamation.l?Departm ent of the Interior, for a- decision
regarding the compensation entitlement of Adrian D. Nelsdon.
Mr. Nelson is aFetired Federal;emp‘loyee who receives an annuity
under the Civil Servize Retirement Act. He was rehired by the
Bureau of Reclamatmn on a tempor-uy basis under the Disaster
Relief Act of 1874, Pub L..93-288, 88 Stat. 148, May 22, 1874,

In connéction with that reemployment the Bureau of Reclamation

has deducted the. nmount of Xir. Nelson's annuity from his salary
pursuant to the set-off! requu‘ement of 5U.S.C. § 8344{a),

Mr. Nelson haslquesticaned the necesgsity for get off of his pay and
the certifying officer requests our Jecision as to the propriety

of the set-off action taken.

Subsection 8344(a) of title 5 of the United States Code requires
set off of the annuity of a reemployed civil service annuitant as
follows:

"(a) If an annuitant receiving annuity from the
Fund, except--

"(1) a disability ahnuitant whose annuity
is terminated because of his recovery or
restoration of earning capacity;
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'"(2) an annuitant whose annuity is based
on an involuntary separation from the service
other than an automatic eeparation; or

"(3) a Member receiving annuity from the
Fund;

becoines eémployed after September 30, 19858, or on
July 31, 1958 was serving, in an appointive or elective
position, his service on and after the¢ date he wasg or is
s0 employed is covered by this’ subchapter, Deductions
for the Iund may not be withheld from his pay.  An
amount équal to ti:e annuity allocable to the perjod of
actual employment shall be deducted from his pay,
except for lump-gum leave payment purposes under
section 5551 of this title,* * »"

g e Y S 55 X
The certifying officer raises a question concerning application
of the above-quoted provision to 'Mr.! Nelson's situation inasmuch
#8 he was appoiuted under the following authority of subsection -
309(b) of the Disaster Relief Act of 1974:

"(b) In ﬁerforming any services under this Act,
any Federal agency ig authorized--

"(1) to appomt and fix the’ compensation of
such temporary personnel as may be
necelsary. without regard to thépro-
visions of title 5, United States Code,
governmﬁ appointments in competitive
service,

The specific question posed is whether the language ' w:thout regard
to the provisions of title 5, United States Code,. gove:'mng arpamt-
ments in comipetitive service" excepta individuals employeu there-
under from ihe annuity set-off requirements of 6§ G.5.C. . % 8344(a)

W:lth the exceptione noted in 5 U.8.C.,.. Ss 8344(a)( 1‘-8344(:1)(8),
quoted a.bove, and that provided at 5 U.S.C.: §; 8344:: ‘for 'Governors
serving cn the Board of Governors of the Umted ‘States Postal
Sei‘vice, civil service annuitants reemployed by the Federal Gov-
ernment are subject to the annuity set-off provisions of 5 U.S.C.

§ 8344(a), unless otherwise specifically erempted. Se~ 53 Comp.
Gen. 654 (1874).
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""he lenguege_ of subsection soa(b) of the Dtsneter Rellef Act
of 1{ /4, su ovtdtng that temporary peraonnel may be ap-
pointed w cu regard to title 5 provinionu 'governing appoint-
ments in compet.live service" does nct conatitute either a
specitic exemption from the requirement of 5 1.5, C. § 8344(a)
or a general exemptton from all provisions of title 5. Rather,
it serves merely to'except temporary eppointmer ts under the
Disaster Relief Act'from the laws and regula.ions governing
rmmtnxent to Fedeéral.employment. Similar language is con-

ained In the following authority of 5 U. 8. C. § 3109(b) for
employment of experts and consultants;

. o) When authorized by an dppropriation
or other statute. the head of an’'agency may pro-
cure by contract the temporary (not in excels of
1 year) or mtermittent services of experts or
conuulta.nto or an organizaticn thei-eof, including
stenographic reporting services. Services po-
cured under this section are without regard to--

"(1) the provisions of this title
governing appointment in the competitive
pervicex % x,

Services authorized to he secured under this subsec¢tion may be
obtained on either an independent contract or an employment
basis,

. - We have held that experts and consultants whose services.are
obtained under the alithiority'of 5 U,S.C. § 3109 on an employment
basis are subJeet to the provisions cf § U. S, C. S 8344(a). For
example, in"53 Comp. Gen.. 542 (1974) we held that & purported
contract for, the' expert services of a retired annuitant in fo~t con-

‘templated performance of diities on an employer employee basis

and, as such, required set off of the individual's annuity agamlt
his salary. Cf. 53 Comp. Gen. 702 (1974).

Because the lengunge of subaection 309(b) of the staste*
Relief Act of'1974 is similar to that of 5 U,S.C. § 3109(b) and
does not specifically exempt annuitants temporarily employed
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thereunder frowu the set~off requirements of 5 U, S, C. § 8344(a),
Mr. Nelson's compensation for services furnished under- the Act
was properly reduced by the amount of his retirement annuity.

a”,’
ﬂ’ ¢ ﬁqﬁﬂ_,
Deputy Comptroller General
of the United States






