b el PR e e L,

OF THE UNITED BTATERS
WASHINGTON, D.(. 20538

0c
FiLE: B-1808481 DATE: C29 w7y

MATTER OF: DOD Military Fay and Allowan:® Committce
Action No, 336, Addenda A and B

DIGEST: 1. When a mamber without dependents is
olfored an assignment 10 adequmte Gov-
erument quarters and choosses not to
occupy such qua~tera for personal
ressons, he is considered to have heen
esgigned Goversment quarters within
the meaning of 37 U, 8. C. 403(b! and {»
a0t entitled to a > wwic allowance lor
quarters (BAQ) e.en {f quartsrs are
subse y agsigeed to another mem-
ber, aerefore, since the member is
not entitled to BAQ becsuse of 37 U, S, C.
403(b), partisl BAGQ nay be paid under
37T U.&C, 1008d),

3. A member tosigneu to sea duty who
nccupies Covernment family-type
quarters assigned to his spouse whon
the vesssl 18 iu pori is assigned to
quirters on the vosssl and is con-
sMdered a member without depen’ents

virtue of 37 U, S,C, 420 (! 912).

evefore he is nok entitled to BAQ
usrder 37 U, 5. C. 402(c), ard is
entitied to partial BAQ authorized by
3T U.S. ©. 1008{(d).

This action is in respoase to a request for advance dorisioa {rom
the Asasistant Secrsiary of Dafense (Comptroller) concerning sntitla-
ment to partial basic allowance for quarters (BAQ). Quastions have
arisen as a result of the snactment of section 303 of Public Law 94-
361, July 14, 1978, 90 Stat. 933, 925, which added 37 U, S, C.
1008{c) ~ (). Two questions tagether with discassions thereof are
prosented as addenda A and B to Departmont of Defense Military
Puoy and Allovance Committee Action No, 338, Deacision B-188481,
August 10, 1877, 58 Comp, Gen. 804, was issuad in rosponsc t»

4 other questions concerning partiil BAQ previoualy presented in
Commdittes Action No, 835.
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Thae firat questioa preseated is os follows:

“is a member withuut dependents 2ntiiled ‘0 partial
BAQ when. in accordance with applicadle service

regativas, i: vobtarily decliaes to occugy Gov-
araraent quarters, ackarwiedsges Lo has ao eatitie-

ment to BAQ, and thoss quarters are subsequently
asaigned to pomaocne alsc? "

Sections L008(a) amd (k;, title 37, United Mutes Codc, :vﬂo
for upward adjustments in the bagic pay, Masic sllowancs sab-
sistence amd BAQ «f members of the unifersasd services whemasver
there {5 an » mt in the Generui Schedule of com tiom for
Fxdcral classified smploycos. Such adjrstments are 10 be of the
same overail percontage as the jncrense (i Gonwrnl Bchodule rates.
Urder soction 1008(' ihe President may allocate the overall

average poercentage iacreasc among the elzxnents of -

on an other than equal parcent . Je acis. Whem the ) resideat ch:es
to allocate the increase os ar other thans. cqnlmﬂ axtage basis.
scction 1000(1), which prov/.ies ns lollows, se o8 paymert aI' 8
"partial’’ BAQ to certain members withowt d¢ pesdonts

"Wd) Under regulatioas proscribed by the
Prasident whunever the ot sxercises e
authority under subscctioa (c) to allocate the ele-
ments of compmuasation specilisd in subes~tica (»)
on a psrcantage basis otiicr than an equm! pearcest-
age basis, he may pay to each raember wi'hout
dependenta who, under section 463(k) or (c), is not
2atitled to receive a basic allowance for qarters,
an amount eqwl to the differesacs between (1) the
amount of suck increase uader subsectien (=) ia
the amount Hf the be sic allowance for guarters
which, but Lor saction 403(b) or (c), such member
weuld bo entitled to raceive, amd (3) the amoumt by
which such bagic allowancs for gmiiars would ave
baen increasad wader subsoction (b)¥) if the Presi-
unnt had not sxemcised suck suthority, "

Saubsection 403(a) of title 37, Uaited Sates Codz, authorizas the
pryment of BAQ, wiih the lhmitations of subsections 403(b) and (c)
that sntitlzmoent does ot axist whea & member is a d to quar-
ters of the United 8t7ic:: or when on ficld duty or ses duty. A member
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without d onts wh is ina my grade nbove 0-8 may elect sot
to occugy Vovernmaont quariers and receive the BAQ iistend,

R is staled in the Commiftec Action that Interim Change 300,
dated October 27, 1974, to the Military Pl;:ld Allowancss
Entitloments Manual provides ia part that anbors withowt depend -
eats, who are ansigned 0 Goviramest garters but chc s8¢ (0 roside
in pzivate quartery withowt Teceiving 34Q. are untitled Lo purtial
BAQ, " The intent of this regiintion was |dat members mest &
be asuigasd & the Governmioent : s evea If they chose to ¥ e
off bass without BAQ bafrs Jestent to the partial BAQ sccrees.

In this regad it {5 autvd in the Committers Action that AJr Yorce
Reguiatisa 30-7, parigragh 3-14, "Nachelor Housing aad Treasient
Cmrtiios”, requirey a mectber to sigs a “tatemaent which in eifect
provides that he acknewledges quarters are avuilnble for asaignment
to him and (hat he volumtarily decliaes tho we of the qunrters ond
will st be eatitied te BAQ 80 & result. The regulatica also pruviies
that the meaaber will ast be vequired to maiainin quarters o th” base.

This policy, while set specifically od, it is stated,
Appears to be .ydecuignnot Office arxl the coxrts,
The phroce "asax’~29d to quarters” as used ia 37 U. 8. 2, 403(b) has
hoen constrasd ¢ aot 5 actual sssignment to Goverament
quarters ia erder te prochela the payzient of 3AQ, but rather
avaikbility of riers for assigmment io the determinative facti r,
R is ulso stated that differences of cpinion en'st concerning whaother
37 U, 5.C. 465(h) should bo construed 1o preciude the payment of
BAQ to a membnr whe veluatarily declines the assignment of
Governmaent juarters and thoee quartern are ssheequently assignad
to another member. K the statute is construed to preclude payment
in such cades, Interim Change 308 referred to above, woilld then
bave the offect of requiriag a different fiderprotution of the e
"aasignod to guartars” Jor the purpose of amtitloment to BAQ on
one hane: and partial BAQ authorised by 37 U, S.C. 1000(d) on the
other. In the asheence of an ecagion of essicnal istent to
the osvtrary, it is stated that should ast bs the case even though
these allowances ars anthorised by different provizions of law,

The facts in individual cascs concerning entitlement to BAQ,
are detarminstive; however, as & generv. rile, whon a member is
informed that adequate Governmaent quarters are aw.ilnble for
assignment to kim, and he chooses not to occupy those quarters for
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parsoaal reacons, he has been " " Geversment amrtcrs
withia tho mnonajag of 37 U. 8. C. 403®), and therefcs i aot catitled
to CAQ. Sez 82 Comp. Gen, 84 (1973) and cases cited therein, amd
McVana v, nftod Statas, 118 Ct. CL 890 (1981),

Furthormors, th: Governmcut's obligation to a memaber is
fullfille whan ho {8 notifi:xd that sdcquate quavters are availablc
for assiznmamt (0 him, Tae wubsoquent aavigmment of the qmrtcra
to anoliar member does not create a right to BAQ in the member
who voluntarily choso not to occupy iho quusters, siace the Govern-
mei is not required 10 maistain sty quartors fer sasigument to
bim in order to aveid liaMlity fur the payment of the NAQ, Soe
B-187222, Kay 6, 1877, 2vd B-155403, November 33, 1384,

Under 37 U, 8, C. {008(d) a member who is st astitied to BAQ
und=r 37 U. 8. C. 403(h) or (c) is eatitled to partial RAQ, waless
assigned to f210ils-type Govervment quarters, 6 Comy. Gen.,
884, -—'F" Accordingly, the first que=tion is saswored im the
affl ~mative,

The second question presenied relatss tc question 1 ia Committee
Action No. 338 whickh was:

"i. Doas the term 'member without dependonts', as
usod in 37 U.S8.C. 1000d), inclede 8 member marriod
to a membsr when neithor has a depandent other thaa
his or her spousc ?"

The question now przsamted is:

"If the answer to question 1 is affirmative, is such
a member antitiad to partial BAQ when assigied to
sca duty und occupics family-type public quarters,
which arc assigned to his spo'me, during periods
tha ship is !» port?"

In otr response to quastion 1 ir: the decision of August 10, 1877,
we concluded that while a spousc is d=fined ax a de ent for the
purposc of BAQ entitlemsant by 37 U.S.C. 401 (1970), the rovtdonl
of 37 U.5.C, 420 (1970) preclie the payment of increase ) aliowances
on the basis of « dependeat who is ontitled to busic pay. Thus, a
meinber married 2 & member with no other dependants assigned to
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liu.lc-tzp Geveramext quarters would be considered a meraber
withowt -dlnd'uﬂhadwtoﬁcpﬂ BAQ awtho-
rined by 37 U.S.C. 1000d). Thus, the question was answersd in

the affirmative.

in coneld ering other rﬂ presested in Committee Action
No. 883, w inted ewt that the intest of the Congress in suthorising
the pl'thllm wnder 37 U. 8. C. 1000{(d) was that since the valne of
Gevernmmant singlic quarters was substastially less than the valus of
Governmant family quartars, membars assignod to Gev:iramyat single
quarters should be eatitied to additiennl compensation when & geaeral
recjlocation of cemnpensat/ion was ac od und or the previsicss
of 37U.5.C. 1000(z). Thms, we cencluiod that a siagle member
sasigaed to Govermment hmily-type quarters would ast bs amtitied
hthc MIMQ since the membor would be 2a3igned to the kighor
I-lhri.y s mangheor marriod to ansther m:araber

‘o i ullnd ot Snmaily- Qmricrs wou'd aot be
mqu 3V U.8.C. 1000(d),

In the situatioa preseated ia the necont question, the member
assigned to the Ceverament family- quarters is act estitied to
the partiel BAQ wder 37 U.5.C. 1 d) for the before-stuied
reaneas. Hewever, the membor asa 7ned te sea daty with qur.rters
assigard en the vensel is still considered to be & member without
dopemtents by virtuc of 3Y U.5.C. 430. Siscs the mombor is
ssuigned te amd by necescity eccaplos the gaartiers om the vesaol,
and ia ast te BAQ hecawse of 3Y U.B8.C, 403(c), he ii: amtitiod
ts the prth.l BAQ antherized by 37 U.S.C, 1008(d) whether or mot
he eccupies the Gevernment family-type quarters with his spousc while
the vesael is In port. The second question (s answerod ia the
stfirmative.
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