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[ Reco ns i deration of Decision in.ol.in9 ;o.ern.ent 'orcba.e on4er 
Hequ i rEeent3 Contract]. B-188"0. Janoary 6, '97B. Q FP. 

Deci s ion r e : fulaski 'ernitore Corp.: by Il.e, e. Staat •• 
CcaptrcllEr Ge neral. 

ISS UE Are a: rederal frccore.ent of Go04 ... 4 Ser.ice. ('900 •• 
Cont act: Otfice at t .be General Coon.ell 'rocore.ent ta. I. 
Budge t Function: General Go.arn.ent: atber GeDeral Go.erD.ent 

(8 061. 
Orqa ni zaticn Concerned: Genaral Ser.ice. a4.ini.tratioD. 
Authority: ~9 Co.p. Gen. 437. 

The General Ser.ice. a4.iDi.tration (GSa. re9 ... te4 
r econside ration of a 4ecision opbo14in9 a prote.ter'. contantion 
that GSA's order sbou14 ba.& been place4 oD4er tbe 'e4eral 
Sup ply Scbedule ('551 cODtract ratbar tba. on4er a .eparate 
def inite quantity contract. r.e 4eci.ion .a. affir.e4 since, et 
t he t ile the order .a. rea4y to be place4, t.ere .a. iD effect 
an FSS contract under •• ic' t •• or4er coo14 b •• e baen place4; it 
vas incu.bent upon GSA to a.certain tbi. po •• ibility prior to 
aw ard. (H71i1 
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THE COMPTROLLER GENERAL 
DECISION OF THE UNITEO STATES 

WA S HI N GTON , O . C . 2 0 5 .,e 

F ILE : B-188440 DATE : J anua,'y 6 , 19713 

MATT E R OF : ~ulaski Furniture Corporation-­
~econside ration 

Pri o r d e ci s i on, holding that items had to 
b e pu rch ased under requirements contract 
e ve n th oug h s olicite d under definite 
qu a n t it y so licitation which had not been 
opened p r io r to effe'c tive date of require­
me n ts co ntr act be cause Government did 
no t have "bind ing o ffe r" which it could 
a c cep t o n e ff e ctive date of requirements 
co n trac t, is affirmed on reconsideration. 

Th e Ge ne r a l Service s Administration (GSA) has requested 
reco ns ide ra ti on of o ur deci s ion in the matter of Pulaski 
Furnit~re Co r c orat i o n, B-1 88 440, Aug ust 10, 1977, 77- 2 CPO 
1 0 7. -

Th e A~g u s t 10, 1977, decision involved the following 
f a c tu a l s it ua t i o n. Pula s ki was the holder of Fe deral 
Su pp l y Schedule (FSS) c ontr a ct No. GS-00S-4l 260, which 
was t o cove r th e no rmal Gove rnme nt s upply requirement s for 
coffee t a bles fr om Fe bru a r y I, 1977, to Janua ry 31, 197 8 . 
GSA i ssued so licit ati o n No . FEHP-M 3-25296-A- 2-25-77 on 
J anU3"y 26 , 1 9 77, f o r fi ve items, including 650 coffee 
t ab l es . These it'ems wer e previous ly i ncluded in a solici­
t at i o n i ssu~d in June 1976 a s a labor surplus set-aside 
but we r p no t. awa rd e d becau s e of the re f usal of eligible 
conce r ns t o mee t th e pric e a warded on the unr es tricted 
po r t i o n . Bid s o n solicitation -77 were opened on 
Fe bru a r y 2 5, 1977, during the period of Pulas k i's FSS 
c ont r a c t . Pula Sk i, in it s protest, argued that a s bids 
we r e opene~ a nd award made d uring the term of its FSS 
contr act , th e o rde r should have been placed under the 
s c h ed ul e contr ac t rather th a n under a separate definite 
quantity (DQ) contract. 
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GS~ responded to the prolest by stating that to have 
ordered the items in January 1977, when the prior solici­
t a tion was canceled, under Pulaski's prior year (1976) FSS 
contract , would have exceeded the maximum order limitation 
(MOL) cont.ined in that contract and, therefore, the deci­
sion wa s mad e to issue the DO solicitation. 

In our prior decision, we held: 

·Und~r the authority--49 Compo 
Gen. 437 (1970)--cited by GSA, the 
critical time for resolving the appli­
cability of a requir~ments contrac~ is 
th e time the 'order is ready to be 
placed.' Contrary to GSA's view, we 
do no t ag,"ee that the mere issuance of 
a solici tation prior to the effec ti ve 
dat e of a requirements contract consti­
tut es the placement of an order. Neither 
do we agree th at the mere fact that the 
requi s itions q iving rise to the solicita­
tion preaate the effective date of the 
requirements contract compels the con­
clusioll that the order is 'ready to be 
pl aced ' before the date of that contract. 
Converse l y, we agree with Pulaski's view 
th at ~he order is 'ready to be placed' 
on l y when the Government is in possession 
of a 'binding offer' that may be properly 
acc ~pted for the requirement in question. 
Since GSA was not in possession of a 
'binding off~r' that could be accepted 
for the equ i ~me nt in question until at 
l eas t th e date of bid opening under 
solicit a tion-77--which was held several 
da y s aft e r th e e ffe c tive date of Pulaski's 
1977 contract--we conclude that as of the 
'critica l tim e ,' there was a binding 
supply contract which was otherwise to 
be usea by GSA for placement of the 
ord er." 
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Based on the foregoing reasoning, we found that the 
pri ce of th e contract awarded Pulaski, the successful bid­
der under Eo licitation No. -77, should be adjusted to 
equal the hi gher price prevailing under its outstanding 
FSS contract. 

• 
GSA's r eques t for rr~onsideration is based on the 

cont e ntion th a t the crit : al time, should not be when the 
Go ve rn me nt ie in ~osse ss ion of a binding offer but rather 
wh en s t eps a r e being t uken to fill present require'ments. 
GS A a r gues that the August 10 decis;on would have agencies 
t~r o ughou t th e Go ve rnment antici~a~ing future FSS contracts' 
MOr, clauses. 1'his lIould r;equire GSA advising every possible 
or de ring ac tivit y of the a~ard of each intervening FSS con­
tract, eve n though the contract has a prospective effect. 

Moreove r, GSA stat e~ tha· following a preliminary MOL 
determinati on by the ordering agency and GSA, issuance of 
th e DO so lici ': at i on and opening of bids, ,GSJI would have to 
mak e another MOL determination against any intervening FSS 
contracts prior to award. If a new MOL had been issued, 
with a l a r ger value th an tbe DO requirement, the solicita­
ti on would have t~ be canceled and the items procured from 
the FSS contract . 

While our prior decision may result in the administra­
tive inconve ni ence described by GSA, we do not believe 
thi s prov ides a basis for us to reverse our decision. At 
th e time th e DQ solicitation wa s issued, the Government 
did not have a "binding offer." The order could not have 
been placed under the FSS contract because the MOL was 
exceeded . Howeve r, at the time the order was ready to 
be placed, when btds had been opened, there was in effect 
an FSS contract under which the order could have been 
placed and it was incumbent upon GSA to ascertain this 
pos s ibility p rior to award. Therefore, GSA, in attempt­
ing to fulfill its requirements on February 25, 1977, when 
bid s were opened on the DO solicitation, violated Pulaski's 
contractual right under its FSS contract. 

Accordingly, we affirm our prior decision. 

The above result is based on the terms of Pulaski's 
FSS contract, as quoted in our prior decision. If GSA 
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does encounter the administrative difficulties above noted, 
we would have no objection to changing the terms of the 
scope of future FSS solicitations and resulting contracts 
to preclude from the contract any requirement being solic­
ited by a DO solicitation on the effective date of an PSS 

'00".0<. e..JA Ii 1iA. 

., 

Comptroller ,General 
of ,the United States , 
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