
DECISION 
THE CCMPTRCLLER GENERAL 
CF'T'.HE UNITED· STATES 

WASH IN.GT 0 N, Q. C, .2 0 5 4 a 

FILE: .B-188404 · DATE: July 20 j l977 

MATTER OF; ·switlik Parachute Company, Inc. 

DIGEST: 

l. · Military specification that ;r:-equired qualified products 
listing (QPL) is _ncit regarded as substitute· .for provision 
required py ASPR § 1-1107. 2 an_d. does not evidence such 

·requirement where IFB failed to contain required clause 
found in ASPR. § 7-2003.6.·. · 

2. Failure to provide notice of waiver of QPL in· IFB in con-
. travention ·of ASPR · § 1-1108 renders solicitation. defective 

for . failing to . cl~rly. ·state whether quc1.lif ication ·requirement 
-existed or·waiver.of product qualification was intended and 
should be readvertised. . . 

3. Bidder is not put .on notice as .to true but unstated intent of. 
solicitation by competitor·' s comments on subject:. · 

.. 618 

Switlik Parachute Company~ Inc. (Switlik);has protested against 
the award of .a contrac:t to Lite Industries, Inc •. (Lite)~ under invita
tion for bids "(IFB) No. DSA!00-77-B-0219 issued -by ·the .Defense 
Logistics Agency, D_efense Personnel Support Center. (DPSC). · · 

. . . 

The ·procurement was for _5·; 024 Anti....,.G Garment, Cu~away, Type 
CSU-13B/P. On· February 14, 1977, · the following. s·even bids were 
received and opened: · . · · 

Marmac-Ind., Inc. 
Lite Industries, Inc. 
Switlik 
Kings Point Mfg. Co.,. Inc. 

··Rubber Crafting of W •. Va., Inc •. 
RDR Ind., Inc. . 

· Alamo Mfg. Co•, Inc.· 

- 1.....; 

$113.00 
125. 92. 

· 136.00 . 
138.40 
157 .·37 . 

. 191.12 
194.·34 .· 
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After bid opening, Switlik protested to this Office on the basis that 
the referenced military specification: .requires that a bid.der .be an 
approved Qualified Products List (QPL). source and, ·therefore, award to . 
a non-QPL. source would violate that. requirement .• 

Military specification ?1IL-:-.A..:8.3406B ·covered· the :requirements 
for the Anti-G ganilents ~ P~ragraph ·.3.1. thereof ·provided·: 

"3. REQUIREMENTS 

"3.1 Qualification. ~e anti-g garment ·furnished' 
under this specificatiQn shall.be a product which 
is qualified for listing on the applicable ·qualified· 
products list· at the time set for opening of bids .. 

· (see 4 .• 4 and 6.6).". 

Additionally, l'aragraph 6 ;6 of . the sp~c~fiCation i;;tated·:· 

. "6.6 Qualification. With respectto·products.reqi.tlr1:ng 
qualification, awards.will be made only for products 
which are, at the time set· for opening of bids, qualified·· 
for inclusion in the applicable qualified: pi:oducts list · 
whether· or not such products have actually been so listed. 
by that:date. The attention.of the supplier is called 
tQ this requfrement, and manufacturers are.· urged to arrange · 
to have the products that they propose to offer· to· the 
Federal Government.tested for qualification in o:rder th.at 
they may be eligible to be awarded.conti:acts or orders for 
the produc.ts covered· by this specification. The activity 
responsible for the· qualified ·products list. is the · 
Aeronauticai Systems· Divisicin (Attention~· ~SD/ENCCE), 
Wright-Patterson Air. Force Base," Ohio 45433, ·and information 
pertaining t9 'qilalificatioti may.be obta~ned"from.that 
activity." · · 

Despite the QPL provision· in ·MIL-A..:.83406:6,. there was. no indica
. tion. on the face of. the. so.licitation ·that it was .restricted· to QPL 
products •. DPSC indic.at.es' that. the QPL requirement was waived ·'but. 
notice of the waiver· was omitted· from the IFB. 

. . . . 

Switlik p~e~ents basically· twb bases·.for protest: {l):·th"e QPL 
requirement applied· to the instant procurement and (2) the GoveI'mnent did. 
not waive the QPL .requirement, in MIL-A-83406B. With respect to the 

: ·argument that· the QPL. requirement applied· to the instant Pt~curement, 
Armed Services Procurement ·Regulatioµ (ASPR). § 1-1107 ~l(.a)'f (1976 ed.) 

·. providea : . · · · · · · · 
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"(a) whenever ·qualified products are to. be · · 
procured by the Government as end items, only bids 

·or proposals offering products which are qtialified· 
for. listing ·on-the applicable Qualified Products 
List at the time set' for.opening of bids·or award of 

· negotiated contra·cts shall be considered· .in making 
. awards • " . . . . 

Further, .ASPR ·§ l-~}-07. 2 (a)Jrequi~es the .insertion. of the provision 
in ASPR § 7-2003.6\'to give effect to AS~R § 1-1107 .l(a) ·~ · · 

We. have held. that the failure to include ·the ·prescribed· cla\lSe· · 
.renders the IFB defective_ and that a QPL.requirement contained in a 
military specification is :not·:'1_ ·acceptable :s~stitute for_ the .require-. 
ment imposed by ASPR § 1-1107 ·'l-. See B-171831,fJune 9, 1971.· . . 

.We agree.with the protester on the issue that the Goverinnent did 
not· properly ·--waive. the- QPL ·requirement.· '.Under· ASP:R. §. t-1108 notice of 
waiver· of QPL .requirements ·by th_e:· activity which prepared .the specifica-
tion shall be specifically incll.lded· in.· the solicitation •. In. this . 
respect the IFB was defective since the solicitation did not clearly 
state whether a qualification.requirement existed or waiver .of product 
qualification was intended-. . · 

We did state .in Edward B~ ·rriel; ·rnc., 55 Comp •. Gen •. 23i,f 237 · · 
(1975), 75:-2 CPP 164, that "The fact· that the terms of an lFB ar.e 
·deficient in some.way does· not-.necessarily justify cancellation af~er · 
bids have been· opened: and bidders'· p'f;J.ces exposed._" See" Joy "Manu
facturing ·company, 54 Comp •. Gen·. 237f(1974), 74-2 CPD 1s·3. However~ 
in.determining if such a cogent and compelling.reason exists to justify 
canceilation two factors must be examined·: (1) whether the .best 
interest of the -Government wouid be served by making an award .under 
the subject solicitation, and. (2). whether bidders would .be. treated in 
an unfair and \llleqilal manner if such_ ·an award were made. 

Under Switlik'sinterpretation,the ·IFB contained· a QPL require-· 
ment. At the time-of _bid opening, only three.concerns were on· the 
QPL. .The QPL concerns may have been· prejudiced· in that had they .. 
realized.that the competition would include non-QPL concerns which did 
not have to amortize the qua.lificatiori..costs,.those·firms may have 
refrained' from bidding or oid. lower ·in an·attempt.to:secure·tlfe·award. 
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Moreover, prospective bidders·who failed to bid .. becaus~ of,:doubter.as 
to their ability to comply with the QfL·. requ~reroent may also:: have -:· 
been prejudiced· had they: interpreted· ·the defed:ive IFB to .require a 
QPL. · Accordingly;.a cogent.and compelling.reason·did exist and.the 
IFB should -haye been· canceled:.. -Although award was made· to Lite in May . 
1977, the procurement. procedures·: follOwed'.were ·prejudicial··and .unfair . 
to Switlik. · Therefore,.· ·the contract· should-,be-·,hetininate<F-for-.:conV:enience 
and the requirements·-resoJ,.icited~ -.-See .. Hatl ·ht .. · :Elevatot ·nivision . 
Reliance 'Electric Company,_ :SS Comp. Gen·. 1051 (1976), 76-1 CPD 294~· 

DPSC, in an attempt.to show Switlik was not prejudiced by the 
failure to insert the waiverin the solicitation, indicated that 
Switlik had received,. prior to bid opening, actual notice of the· 
waiver of the QPL .requirement ·:froin an~hei:;.QPL bidder· • .--.·sWitlik .denies 
receiving .such notice.· Even· assuming for· the sake of ·argument ·that , 

. another QPL bldder passed· on the information it.had.received from t,he .· 
. Government concerning waiver· 0f. the qualification,. paragraph" 3: of." .. 
standard form 33A;. incorporated: by .reference,· states ''* * *·oral 
explanation or .instructio·ns given before. the award ·o.f~-th~ _contract:· 
will not be binding. Any information given.:· td: a pi:osp~ctive·offeror 
C9ncerning .a solicitation will be:furnished to all·prospefitive'offerors 
as an amendment of the solicitation, * * * if the lack of such informa
tion would be prejudicial to. uninformed-offerors." We cannot.conclude· 
that a bidder may be charged with notice based .on a competitor·•f!l··com.:. 
ments. ' .... ··:, . . 

·c ~-- .. _., : c. ·: ... :- · · ·:; ~-. ··· ·c. 

If DPSC still wishes· to waive the.QPL.requirement, the·IFB 
should contain· notice t~at. the -<1lJllif.ication. requirement is ina:e~l_i~a~ie · · 
in accot'.dance with ASPR § .1..,..1108_lso that'.all bidders may .be bidding···oil ·. 
an equal basis and the. resolicfratfon based"upon a propef.C'statement' of 
actual needs in ·clear and precise.t,er:ins. _,_ .. __ .:·: ... ·-. . r:":,~· ... ··:_ ."·-

. '-· '. ' .. ry' 

As this decision contains recommendations· for .·corrective .action 
to be taken, it .is being transmitted.by.letters of today.to the. c9n-· 
gressio~al committees· named· in. sec~~n · 23.~.- o!_ t~:,: Lel?ii,sl~~-i~e.':R'.ea·t:s~niza-
tion Act of 1970, .31 u.s.c .. §.1176'f(1970}-; which.requires the. submission 
of written statements by the agency(s) involvei:f . .'to"the· House' Com:nii.ttee · 
on Government Operations, Senate Committee· on Goveri:lln.erital Affairs, .and 
the House and Senate Committees· on Appropriations concerning the actions 
taken with respect to our recommend,ations. · 

. . 

. < . ·. ~k<lt .... 
Deplity · Comptroller·:Genera1- .. 
· ·of the United' States· 
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