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[Contractox's Pricfng Error in Bid Does Wot Invalidate
Contract]. E-188392. April 19, 1977. 3 pp.

Decision re: Morton Salt Cc.; by Rokert F. Keller, Deputy
comptroller General.

Issue Area: Federal Etocntclent of Goods and Services:
Reasonableness of Prices Under Negotiated Contracts and
Suhcontrpcts (1904) .

Contact .10ffice of the General Counsals Procurewent Law II.

Ruiget Pinction: General Governmept: Othor Geueral Governaent
"“06) ®

Organizaticn Concerned: General Services ldliniltration.

Authority: 48 Comp. Gen.. 672..39 Ccmp. Gen, 36. B=1857034 ;1916).y
B-187488 (‘97?). B-176772 (1973). B-179725 (1973) . B+162084
(191&). B-185400 (1976). B-182035 (1075). E-185201 (1976‘
Wender Presses, Inc. ¥v. United States, 170 Ct. Cl. 883, &85
(1965). '
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COlpany ulaiued a mistake in itn bid. on - sugﬁcssful
contract to supgply salt, Op two lteams, the bid vas 15% less than
the only other bid and an averare 16% leds thun previous similar
avard. The contract was valid and pinding, and may not be
rescinded because alleged mistake was not so0 apparent as to
charge contracting officer with constructive notica of possible
nistake. (DJHN)
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oOF THE llllrfllﬂlll11l11l-
WASBSMHINBTON, D,.C., ROSaa8s

FILE: B-i88397 DATE: April 19, 1977

MATTER OF: MNcrton Salt Company~-Errzo)x in 3i1d

DIGESIT:

Contraetor whose bid for two 1tems of an

IFB to cupply eodiun chlorlde vas 15 pércent
less thau the only other bid.on each item and
vas 14 and 18 percent less - then the previous
ewerd on the two items may not’' have contzact
reecinded becduie . alleged mistake of contractor
vas not 80 epperent»ee t.o ckatrge contrecting

offi'er with eonstrhctive notice of possible
eiotnke.

This dreieionbinvolvee & aistake 1n b1d by quton
Salt Company (Harton), alleged after award by the General

Services Administration (GSA) of A coatract for the esupply
of ealt.

iSolieitetlon 7PR-H—51489IZH/7FI, 1eeued by GSA on
July 23. 1976,Irequeeted bida for; 118 1teme,\consieting
of verioua eizee, gradee and estimated quentities of
eodiun chloride&(selt). to be delivered to various loca-
tions within the’ United States. Morton's bid £5r 100 of
the items’ was opened on Auguet 24, 1976, and awerd was
uade to Horton on fourteen of these items on September 17,
19?6. Horton, by lettér to GSA dated October 1, 1976,
claimed a- mistake in bid on Items 69 aud 70, which had
been awarded to Horton. GSA has requested our Office to

decide whether Morton's contract for these two items may
be rescinded.
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AL Thie Oftieekpaa coneistently held that the responsi-
bilitykfor the preparation of a bid reste with the bidder.
Therefore, a bidder who makes a mieteke in- bid which has
LVeen eccepted in good faith by the Government must bear
the cdnseqifnces Sf it unless the miastike was mutial or
the eontrecting officer had either actual or constructive

notice of the mistake prior to the award. 48 Coap. Gen.

672 (1969); Penn Electrie Motor COmEenz, Inc., B- 185703,
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‘July 9, 1976, 76-2 CPD 25. T coutid-:iu. ofticor will -

be charged with rOncttuctivc nowlod; “of such arror,, only
whero the bid price daviates oignificaatly from the othcr
bids toceived ‘ot from the G1vorn-ent'l estimate, Aloricnn

Railroad Indusiries, Inc., B-lS?QBB‘WOctobcr 22,. 1976, ‘76-2
CPD 361. The test is one.of reaoonaolencal, whcther under
the facts and circuultanclo cf the particulnt case, there
are factors which could’ have raised the prcscxption of
error.in the mind Of the contracting officer. Wender
Presses, Inc. v. United States, 170 ct. Cl. 483,‘486 (1965)5
B-176772, May 23, 1973. Generally, a contracting officer
has no reasin to. suspect error where a low bid is in line
with other bids received and with the Government astimate.
B~-179725, October 30, 1973.

Thie Officc formerly took the positxon thatxghere
only two bids were receivod,&a luastuntial diftcrnnce
between then would'not lugsest prob-ﬁility of error 4in the
low bid ‘because the: error,  § thore vEs5 one, could&jult as
eaaily be in. the’high bid. 20ﬁConp. Gon. 28' (1940) . How=
cver, thia Office has more recontls held that & suﬁatential
differénce between two, bids chargcs the contracting officer'
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with norice‘df a probnble error in dne¢ of the two b;Qa and
he. cannot asoumevthat the error-is: not 1n the: low bJd. 53
COmp.(aen. 30 (1973).“51n the c{ted caseP a 70”percent
differance uao fonnd sufficient,‘standing nlone. 'to charge
the cantracting of‘icer with' constructive nctice} of nv\'
mistake in the low. bid* LSubaequent cases chnrged‘constrﬁc-
tive noti{ce to contracting officers whefte the differance‘ '
between the only two bida were respectively 50. percont and
240 percent. Ral h David .Tné.; B- 182084 December 4, 1974,
74=2 CPD 308,‘Westin3house ElectriciCo%, B 185400**Harch ‘2,
1976. 76- -1 CPD 151, However,zthis'OEfice uas concluded in
casea where the variance was . betwacqﬁla and is‘porcent that
constructive notice did not cxiot' baaed-upnn the' plrticulat
facts in those) ‘cases, Subidafice Co S Er G t{ORINIHES , F,182485.
February 28, 1975, 75-1°CPD 123‘qunn»El€é€tidﬂHotor .COm-
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pany, Iﬁc., supra.‘ In Sundance? Conctruction,aInc..,tupra.

this Off ice, cousidercd the question‘of whether an a&llegedly
mistaken bid, which was 18 'percent lower thin the only

other bid, was "considerably lower" than the other. bid,.

850 &af to place the contractins officer on notice of a
posaible mistake. This Office stated that, "We donot

agree with the contention that an 13 percent difference

is 'considerably lower'
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oy In tLa proeent eeco, the 15" pereent dif!eredce>

! - betwcen, Ho:ton'l bid on Itews 69 and 70 and the oily other

? bid ow’ eaeh 1tol-wau not sufficign: tn plece the contract~"
| ing: officer on, co ltructive notice of a nistake.. This is
partieulnrly upparent whea the difference betweeu the two
bids on'the uubjecn fitems 1e‘cOIpered ro the difference

in bids on other 1teuo reaucltina the same' aaterlal.lelt.
outyof ehé'42 other it ﬂi of, calt for wpich only two bids
vALe . teceiyed. the difgerenee ws- betweun 10 und 14 percent
in 8 of then and thy, difference was 15 percent or gresdter
in 10 of tben.; Consequently. the 15, percent difference in
the subjecc items was not unusual in the context of the
bids reeeived on other similar items.
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* ﬂTheﬂ strseting officer mnay h e been . on notice of
: the pect thaﬁguorton’a bid' on Itens“bq and 70 of the'

¥ preneu:‘coﬁ?@hctxwere 14 und 18 percent lower thau\the

| ptevioul\iwi§usfz*,the two=1tems. Cf. Cheries and Son
 WindoWwieTeaking oY B-185201 January 2, 1976, 76-1 CPD 9.
Compare;39. Camp.; Gen., 36 (1959) . However, .the size of .

the difference between Horron's bid and previous awards
for the two itams was not uubutan:iel enough to place the
contractiag.officer 2n constiuctive notice of a mistakae in

Horton's bid

]

\ e Y Hg eoncluae that the ngntraeking officer was not on
Wt ‘ eonntructig; notice. of a nistake in' Morton's bidtoniltema ,
69 and 70 of the" subjcct invitation' for bids.h Accordingly;,
the ecceptance by GSA. of Morton's low bid consummated a i
:/ : valid and binding contract fixing the rightl and liabilities
of the purties from which our Office may not grant relief.

| o ’ Ak

- | Deputy Comptroller General
N : : . of the United States
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