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fProteste against Small Business Sclf-Certification by Low
Bidder]., B-1B883A5, Augqust 9, 1977, 7 pp. ¢ 2 enclosures (2 pp.).

Decision re: Keco Industries, Inc.; by Robert F. Keller, Deputy
Comptroller General.

Isgue Arer: Federal Procurement of Goods and Services (1900).

Contact: Office of the Generzl Counsel: Procurement Law I,

Budqet Frunction: Nadional Defense: Department of Defense -
Procureaent I Contracts (058).

Organization Concerned: Defense Supply Agency: Defense General
Supply Center, Richmond, V); Prigitemp Corp., Nev York,NY;
Smaall Business Mdministration; Wedqj, Inc.

Aathori¢ys: A.S.P.R. 1-703(b). 55 Comp. Ben. 97. 55 Comp. Gen.
502. B-184149 (1975). B-181148 (1974). B-182686 (1976).

The protester objected to the avard of & small business
set-aside contract to the low bidder, alleging thxt the low
hidder was not responsible to perforwu the contract for lack of
erpertise and capabllity and that the lowv bidder wag not a esmali
business. The protestar has not affirsatively -stahlished that
the small business self-cértification of the lcw bilder was aade
in bad faith. The agency should conslder che franihillty of
contract teraination, since the Small Business Adxinistrztion,
less thanh threa veeks afZer the award, found that tho ecolitrzctor
was other than a snall business. {Author/sSCj
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THE TOMPTROLLER GENERAL.

DECISION OF THE UNITEDR BTATES
1wy ARBHINGTON, D.C, 208508
“ElLE: B~188385 DATE: “-August 9, 1977

+ATTER OF: Keco Industries, Inc.

DIGEST:

When . )Sore award information which reasonably

woul! -dgeach small business melf-certification of low
bidder comes tc attention of contracting officer,
direct size protesat with the Small Business Administra-
tivn should have been filed in order to assure that
gelf-certification process is not abused. In absence
of probative evldence, protester hat not affirmatively
established thnt small business self-cerctification

was made in bdad faith. Recommendation made that
agency cousider feasibility of contract termina-

tion where 44, less chan 3 weeks after award, found
contractor was other than small business because of
affiliation with another firm a.scussed in preaward
survey,

Keco Industries, Inc,. {Keco), protests the award to Wedj,
Int.. (Wedj), for 40 ailr conditioners under tota). small businees
set-aside, invitation for bids (IFB) DSA400-76-B-41Y4, issued
by the Defense General Supply Center (DGSC), Richmond, Virginia.

The IFB was opened as acheduled on October 20, 19 6. Wedj
submitted the low bid and self-certified itself small busineas,
l.e.,less than 750 employees. Keco, ae next low bidder, protested
on November '. 1976, any proposed award to Wedj on the basis that
it was not responsible to perform the contract for lack of expertise
and capabilitv. DGSC requested the Defense Contract Administration
Services Region (DCASR), Philadelphia, Pennsylvania, to conduct
a preaward survey on Wedj. The survey recommended on November 4,
1975, that no award be uade to Wed) due to lzck of finanecial rescucces.
However, an addendum to the preaward su-vey prepared in January 1977
reads as follows:

"Subject proposed contract is for 40 Air Conditioners
@ $4,655.00 for a total {onsideration of $186,200.00

to be delivered on or befcre 31 Aug. 1978. Progress

payment financing for 85X of total costs are

being requested by the company, and based on

this type of financing and the protracted dellvery
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schedule, it is closaly eatimatad that the peak

cash requirement on part of company would he¢ ~ -
estimated at $20,000. Company balance sheet, dated " .
31 October 1976 “indicataas & working capital position

of $20,256 and a tangible net worth of $75,704. In
telecon with writer [the financial analyst who
participated in the preawurd survey]| on 6 January

1977, Dennias Gervant, Asst. Vica President of Chemical
Bank, New York, N.Y. stated in effect that bank, 1in
letter dated 6 January 1977 to WEDJ, Ine,, York, Pa.
certifies that $20,000 will be advanced to voinany

for use on this proposed contract. Mr. Ge-vant has
stated that this loan commitment had been guaranteeu

by Frigitemp Corp., New York, N,Y. who as of 3. Decamber
1875 had a net worth of $15 320,413, Dennis Gervant,
Asst. Vice Fresident of bank stated appareuntly there
was an agreement beilng consummated whereby Frigitemp
would acquire WEDJ, Inc. From a financial point of
view an award of iFB DSA400-76-B-4194 to WEDJ Inc. for
a consideration of $186,200.00 is recommended.

"Frigitemp Corporation stock is being traded on the
American Stock Exchange and therefore in the case of
guarantees to banks for loans to unrelated companies

it is necessary that this information be disseminated

to the U.S. Sacurity and Exchange Commission, Washirgton,
D.C. on Form 10K disclosing contingﬁnt liabilities.

Phone call was placed by writer on &4 Jan. 1977 to Joe
Heibrun, Senior Vice President und Treasurcr of Yrigitemp
Corp. to determine the statua of WEDJ, Inc, in the
merger procedures. Mr, Heibrun stated in effect that
Frigitemp Corporation was aware of its reaponsibilitv in
the disclosure of ccatingent liabilities involving
unrelated companies to the Securities & Exchange
Commission and therefore Frigitemp Corp. wis going to
absorb WEDJ, Inc. as a wholly owned subsidiary, with

this action to be finalized and approved at its Board

of Dircctors meeting later in January 1977. This cen-
templated merger would materially improve the Guvernment's
exposure as to outstanding progress payments for B85% of
total costs."
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Based upon this new information, the contracting pfficer determined
that Wedj wase responsible and awarded the contract on Jtnunry 21,

1977.

>

Un January 24, 1977, Keco'reqneeted taat DGS( reconsider
the deternination of rea;onuibility. Additionally, Keco pro-
tested Wedj's size statur due to the affiliation with the Frigitemp
Corporation (Frigitemp). Alaso, Keco questioned :the bona fides
of Wedj'os aeli-certification ag smsll business in light of the
impending merger, .

Since the size protest was recelved after awhrd, it was
referred to the Stall Business Administration (SBA) for action
pursuant to Armed Services Procurement Regulation (ASPR)

§ 1-703(b) (1) (e) (1976 ed.), for consideration in; future actions.
This was communicated to Keco by letter dated February 3, 1977

On February 8, 1977, the SBA determined thet Wedj was other than
snall buaineea for procurements having the same size standard,

1.e., 750 emplovyees. This action resulted from Wedj's communica—
tion to SBA on February 7, 1977, that due to a "recent affiliation"
with Frigitemp, itc average employee alze exceeded 750. Therefore,
Wedj cliose not to file an application for a small buainesc size
determination. Upon receipt of the foregoing information, Keco
protested te our Office,

Keco challengas both the good faith cf Wedj in self-
certifyins itself small, as well as the reasonableness of the
contracting’ officer in proceeding to’ awnrd to Wedj when he knew,
or .should have- known, that Wedj was other than small business
under the applicable size standard. In iteco's view, the
reversal of the negative preaward survey repurt was predicated
upon Wel 's improved financial aituation as a vesult of the
affiliation with Frigitemp. Kecc maintains that when this informa-
tion came to the attention of the contracting cf{icer before
award ha should not have proceeded with award.

Keco also points out that there was evidence of the Wedj/
Frigitemp affiliation as early ac April 1976 in the records of
York COunty, Pennsylvania (Wed]'s pche of business),in the form
of a Uniform Commercial Code required financing statement indicating
that Frigitemp held a seliurity interest in substantially all of
Wedj's assets, including contract righ:s.




B~188385

K2co also tranes 4 pattern of involvement among Wedj, Frigitemp
and another corporation, Ferro Mechanical, datiig bock.to June 1976.
In one lnstance, a protast to DGSC by Keco that Ferro wa® not respon-
sible was denied becAuse Ferro and Jts subcontractor, Wedj, Inc.,
"% & # have adequate facilities, capabilities and rasources * * # "
Keco believes that this determination waam, in turn, influenced by
Wedj's affiliation with Frigitemp.

Further, Keco notes that two major components of the air
conditioner sre source=controelled. Keco maintairs that in connection

wirh the above-referenced procurement the manufacturers of the source-

controlled parts veceived a purchase order directly from Frigitemp

wilch referenced the Ferro contract and called for deliveries directly

to Wed]. Keco has been unable te obtain any documencation to support
these allegations. but suggeste avenues of inguiry for DLA and our
Offi~e to verify Keco's allegations., In light of this, Keco
questions the good faith of Wedj's Belf-cnrtifiration in

November 1976,

The Defense Logistics Agency (DLA) maiatains that the
avard comports with applicable regulations. DLA states thdt the
contracting officer is not empowered to determine a bidder’s size
status. That determination is the responsibility of the bidder
in the first inatance, and then the SBA. If there is doubt as
to a self-certified bidder's size status, the contracting officer’s
only recourse would be to submit the matter to SBA. Noting that
the contracting officer is afforded discretion whether to protest
a plze self~certification, DLA argues that the contracting cfficer
is not required to protest to the SBA every size certification
when he finds an affiliation with another firm; nor is an investiga-~
tion required to determine the effect to an affiliatfon upon the
6ize status of the self-certified firm., Under this approach, DLA
maintains that the contracting offiicer acted properly in consider-
ing the financial evidence fcr purposes of the responsibility
inquiry, He was not required, in DLA's opinion, to inquire
further into the acquisition of Wedj by Frigiteomp in view of the
self-cextification.
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As for the bona fides of Wedj's self-certiticacion in November,
DIA states thai the information in the financing statemént is not
aufficient, in ttself to promnt the conclusion that Wedj was
other than small buninesa in October 1976. S.ace the February 8
SBA size determination did not consider the eftect of such a
financing statement, DLA 18 unable tc conclude that Wedj did
not self-certify in good faith.

Regardi ; Keco's allegations of affiliation of Frigitemp,
Wed] and Ferro, DLA states that it is unreasonable to expect a
contrecting officar to ronnect a contract awarded in September 1976
to Ferrc and subcontracted to Wedj, 1in part, to a preaward survey
in January 1977 which Indicated only a2 loan agreement and possible
werger. Rather, DLA maintains that the facts indicate the need for
the contracting officer to be able to rely upon the bidder's self-
certification,

Under ASPR § 1-703(b) (1976 ed.) the contracting officer is
free to accept a small business size self-certification, unleas
he raceives a timely size protest, or has information to the
contrary, See Dyneteria, Inc., 55 Comp. Gen. 97 (1975), 75-2 CPL
36. In order to bhe timely and apply to a protested procurement, a
sizz protest must be filed with, and delivered to, the contracting
officer prior to the close of business on the fifth day after

'bid opening. ASPR § 1-7¢3(b) (1) (1976 ed.). Otherwise, as was

dcne hecfe, the untimely protest may be forwarded to SBA for deter-
mination with regard to future procurementa. ASPR § 1—703(b)(1)
(1976 ed,). However, the contracting off;cer may question the

size status of a didder by f4ling a written protest with the

SBA at any time after bid opening. That is, a contracting officer's
proteat 18 timely for the purpose of the procurement, even if filed

after the 5-day periocd or after award. ASPR § 1-703(b) (2) (1976 ed.).

Wa recognize that the contracting officer is require« to accept
a self-certification in the ahsence of a timely protest by another
bidder. The language of ASPR § 1-703{(b)(2) (1976 ed.) 1s permissive
regarding the filing of a protent directly with the SBA and calls
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for the exercine of discretion. See Evergieen Funeral Home,
%-184149, November 6, 1975, 15-2 CPD 282, Therafore, a contracting
officer's action or inaction 'must be measured against a standard

of reasonableness in the particular case. See Service Induatries,
Ine., 55 Cowp. Gen. 502 (1975), 75-2 CPD 345, Consistent with

this standard, we believe thut the clear intent of the regulation
is that, if information is brought to the aitention of a contracc~
ing cfficer, which reasonably would impeach the self-certification
of a bidder, the contracting officer must file a direct prctest
with the SBA in order to assure that the self~certification process
is not being abuged. For example, we have not objected when an
agen: terminated f£nr the convenience of the Covernment a contiact
awara.d to a self-certified small business (under similar provisions
in the Federal Procurement Regulations), when it was determined
after award that calea information submitted with the bid should
have caused the contracting officer to ruestion the serf-certifica-
tion. Service Indusatries, Inc, supra.

In our opinion, the above-quoted addendum to the preaward
survey clearly raised a substantial question as to the viability
of Wedj's self-certification prior to award which should have
prompted a direct size protest with the SBA. In light of the SBA
determination communicated to the agency less than 3 waeks after
award, we believe that DGSC should have terminated the Wedj contract
as the agency did in Service Industries, Inc., supra.

While there éppears to have been an ongoing rolatiénship
between Wedj and Frigitemp, the record is not clear as tn what
stagze the relationship had progressed, in terms of affiitation, es
of the time of the self-certification. Without further information,
we tould not state affirmatively that the self-certification was
made in other than good faith. It is the responsibility of the
protester to present evidence sufficlent to affirmatively establish
its position, Phelps Protaction Systems, Inc., B~181148, November 7,
1974, 74-2 CPD 244. It is not the practice of our Office to conduct
1nvestigations pursuant to our bid protest function for the purpose
of establishing the veracity of a protester 8:speculative statements.
Mission Economic Devalopment Assoclation, B-182686, August 2, 1976,
76-2 CPD 105. 1In the absence of probative evidence, we must assume
that the protester's allegations are speculative and conclude that the

protester has not met its burden of proof. Mission Economic Development

Assoclation, supra.

et ey
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I view of the above, we recommend that DLA now conaider
the feasibiiity of terminating the Wedj contract for the-._
convenience of the Government and communicate its results to nur

Office.
(2 futten,

Deputy Corwutroller
of the !Inited States



COMP "ROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 2084

B-188385 August 9, 1977

Lc. Grneral W, W, Vaughan
Nirectour, Defense Logisticas Agency

Dear General Veaughan:

Enclesed 1s & copy of our decision of today, Keco Industiies,
Inc., wherein we sustain, in theory, the proteat that the Defense
Genaral Supply Center should not have awarded a contract to Wedj,
Inc., as a small bHusiness concern under total small business
s2t-aside invitation for bids DSA400-75-B-4194 for air conditioners.

Your attention 18 invited to our rccommendation that you
consider the feasibility of terminating the cont¥act for the con-
venlence of the Government. Your expeditious reeponse is requested
in light of the cngoing performanca., Please communicate the results
of yuur inquiry to our Office. The matter was the subject of
reports dated April 25, May 17, and July 18, 1977, from your
Assistant Counsel. .

Sincerely yours,

. kgM
Deputy Comptroller General .

of the United Statres

Enclesurc

e




COMPTROLLTIN CENERAL DF THE UNITED ST/0'EZS
WASHINGTON, D.C. 30848

B-188385 August 9, 1977 --

The Honorable Bill Gradison
House of Representatives

Dear Mr, Gradison:

Your letter of March 21, 1977, expressed your interast in
the protest of Kecon Industries, Inc,, against an award to Wedj, Inc.,
for air conditioners by the Defense General Srpply Center, Richmond,
Virgiria. .

As requested, encloaed is a copy of our dacision’ wherein we
recommend that the Defenba General Supply Center consider the
feaaibility of terminating the ccatract for the convenience of the
Government and communicate its <acisi.n to our 0ffice.

Sincerely yours,

mk«m

Deputy, Comptroller Generhl
of the United States

Enclosurc






