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The Honorable Barbara Allen Ua.bcock 
Assistant Attorney General 
Civil Division 
Department of Justice 

Attention: 'Frances L. Nunn~ Attorney 
Court of Claims Section 

Dear Ms. Babcock: 

Subj eet 1   v. _United s_~t~
Ct. Cl. No. 73-77 

Reference is made to statutory call form datE!d February a, 1977, 
requesting a report on the petition filed February 3 .• 1977, in the 
above-entitled case: wherein the plaintiff seeks Judgment in the a;n.ount 
of $122,098.13, together "11th coats, or in the alternat1ve $51,332.82, 
plus interest at 10 percent per year on Uniformed Services Savings 
1>eposit Program (TJSSDP) funds from the date of deposit: to date, and 
for such other relief aa the Court deems just. The foregoing clafo 
is alleged to arise out of the plaintiff 'a status as a United States 
Air Force officer held ae a pdsoner-of-r111ar by the North Vietnamese 
during the period October 22, 1965, until February 12* 1973. 

There is no record of any claiin having been filed by the 
plaintiff with the General Ac.counting Office on account of the 
matters set forth in the petition an<l we have ri.o information as 
to the facts involved other than tt1e allegations presented 
therein. We presume you will re.eeive a full report on the :ti.a.tter 
from the Department of the Air Force, 

The petition contains allegations relating to the disposition 
of tbe plaintiffVs pay allowances~ savings, etc., by 1 'emergency~' 
payments made to his wife at her request by the Department of the 
Air Force during the per.iod h~ was held prisoner by the North 
Vietnamese. Brie.fly stated, the plaintiff ts cause of action stems 
from his al.legations (Nos. 11 and 12 1 pages 5~6 of the petition) 
that during that Ume, his wife wag living i,n adultery with and 
supporting another m~n Qtl the plaintiff's' pay an.d allowances; and 
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tnat his funds were heing used for a purpose contrary to his hest 
interest- Tile thrust of the p~titio:.i is that the Department of the 
Air Force acted in an .arbitrary and capricious ?:iianner in making pay
ments to the plaintiff •s ~.,ife frol!l his savings program {tJSSJ'P) and 
pay and allowance allotments. As far as •~ know:- this is a case of 
first impression in the Court of Clai:ms. 

At t:be outset~ the lm.r authorizing the alfotttent of ;JaY to th~ 
Uniformed Services Savings Deposit Program (USSIJP) of a me1'!'.ber in a 
'llis.sing status (which includes prisoners-of-war) con.u.ine.d ii'!; the 
act of November 3, 1967, Public Law 90-122,. .81 Stat. 361, in U.54C. 
1D35(e), provides; 

f< (e) The Secretary concerned> or his de.signee, may 
in the interest of a me!llber who is in a missing status 
(as def :f..ned in section 551(2) of title 37) or hia depend
ents. initiate, st:op, modify,, and chan~e allotments, and 
authorize a withdralial of deposits, 1aade under this s~c
tion, even though the menli:.it?T had an opportuttity tc deposit 
amounts under this section and alected net to do so. 
Interest may be computed from the day the member entered 
a 1nissing Btatus, or 5aptatnber l, 1%6~ whichever is later. 

In viar of the foregoing, it w:o:uld appear that the Secretary of the 
Air Force was acting under statutory authority in making payments 
from the plaint·t.f f • g. lJSSDP savinss to his depandent wife in t:he circum
s ta.nces set forth in the petition. Whether an abuse of administrative 
discretion or arbitrary and cspricious action in making such payments 
exists under the facts in this case is for t:ne Court to decide. 

Concernin.g the plaintiff ts allegations io the pet:ltion about 
deprivation of l.lis pay and. allowances without due proeess undar 
the fifth amendment to the United States Constitution~ the 'Court: 
of Clains set out a comprehensive rerlei;.1 of this amendment a.s aµplied 
to matters relating to military pay and allowances iu the eas·e of 
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AR to the plaintiff ¥s allegations th.at seetions 551-556 .of title 37 
are unconstitutional, the Court of Claims in construing the ?rovisions 
of t~1e !f.issint Persons Act of March 7. 1942, ch .• 166, 56 Stat. 143, as 
a:r;1anded1 now codified in 37 U.~.C. 551-557, relating to deter:11inations 
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11:ade by the Sacretary of the department concerned, h..u held that such, 
determination9 under the act are conclusive unless they are shown to 
be arbitrary. See  v. United States, 132 Ct. Cl. 422 (1955), 
and  v. United Stattas~ 118 Ct. R--:-30 (1950), cert. d~nied, 
342 s -:-814 (lll) .-~iowev~r, it is to be noted that in the ;~-en t 
case of  v. , 371 F. Suop. 831 (fi.D.. N.Y,} (1974)~ 
off 1d; 419 U.~. 987 T1974)-; a three-Jud~e Federal court held that 
·.3f""if."5.C. 555 and 556 are constitutionally defective since the !!_E~:-' 
of-kin of American servicemen carried i.n a ~issing status have a 
Co"nititutiona.lly protect.able property interest in entitlements granted 
to them under law relatfog to missing persons and they must be 
accorded procedural due process in .administTa.tive,proceedine;s when 
aclj udications of fact a-re made. 

The  court, ho~._rever l neithar dee ided nor addressed the 
alle~atioi"~ of t:he plaintiff in. this ca~~ that 3.~. was deprived. of his 
property without due pro~ess ·Pf law. In this respe¢t 5 it is difficult 
to conceive of a r:1ethod applying the concept of '~due p~cess'' to the 
plaintiff's situation in this case. The elements of due process in 
the  case are directed to the rights of ~epend;~l!.~!. of ser.dce 
personnel. .91·   e,;_a!. v. P..nited p.!_~~esy Court of 
Claiin.s No. 293·-74 (slip opinion), decided July 9, 1976. 

ln the final .anal1sia~ if the. vlaintiff ts claim is premised on 
acts or omissions of e"'f.iloyet?$ of the Go.ve~nment in managinl; his 
funds, it would appear to be excluded from coverage u:nder the 'l"ort 
Clail'l'ls Act. See 28 u.s.c. 268Q(a) (1970)~ Clark v. United States, 
198 Ct. Cl. 593 (1'172) ~ _!::ert:_• deaj.ei!_1 409 ti:s"·-1028 (HnT:----

;,;o record has been found in t11h Office of any claim or 
demand which might furnish the basis for a cross action against 
the -plaintiff in. t.h:f.s ease. 

'Further inquiry in this matter '!tay be addressed to 
'tr. Irwin H.iehman, telephone :nut;'\l1e.r 275-5422. 

tlease k~ep us advised of the progress of this case. 

Edi:-1in J. ;fonsma 
Assist<tnt C'.enen.l Counsel 

- 3 --

. \·· 
.... ,. +·.· -... , .. 

645 




