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UNITED STATES GENERAL ACCOUNTING OFFICE
' WASHINGTON, D.C. 20548

OFFICE OF GENERAL COUNSEL

A

8-188362

The Honoerable Barbara Allen Babgock
Amsistant Attorney General

Civil Divisdion

Departsent of Justice

Attention: ¥rances L, Nunn, Attorney
Court of £laims Section

Dear Ms. Babeocek:

Subject: - v, United States
Ct. €1, Ho, 73-77

Reference is made to statutory call form dated February &3, 1977,
requesting a report on the petition filed February 3, 1977, in the
above-entitled case wherein the plaintiff seeks Judgment in the awount
of $122,098.13, together with costs, or in the alternative $51,832.82,
plus interest at 10 percent per year on Uniformed Services Savings
Deposit Program {(USSDP) funds from the date of depesit ro date, and
for such other relief as the Court dsems just. The foregoing clairn
is alleged to arise cut of the plalntiff's status as a United States
Alr Force officer held as a prisoner-of-war by the YNorth Vietnamesze
during the period October 22, 19635, until February 12, 1973,

There is no record of any claim having been filed by the
plaintiff with the Gemeral Accounting Office om acecount of the
matters get forth in the petition and we have no i{nformation as
to the facts involved other than the allegations presented
therein. We presume you will receive a full report on the matter
from the Department of the Air Farce.

The petition contailns allagations relating to the disposition
of the plaintiff’s pay allowances, savings, ete., by Yemergency”
payments made to his wife at her requast by the Department of the
Alr Force during the period he was held prisoner by the North
Vietnamese. Briefly stated, the plaintiff's cause of action stems
from his allegations {(Hog. 11 and 12, pages 5-6 of the petition)
that during that time, his wife was living in adultery with and
supporting another man on the plaintiff's say and allowaneces, and
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that his funds were being used for z purpoge contrary to hig best
interest. The thrust of the petition is that the Department of the
Air Porce acted i{n an arbitrary and capricious manner in making pay-—
ments to the plaintiff’s wife from his savings program (USSDP) and
pay and allowance allotments. As far as we koow, this Is a case of
first impression In the Court of Clafms.

At the outset, the law autheriziag the alletment of nay to the
Uniformed Services Savings Deposit Program (USSDP) of a member in a
misging status (which ineludes prisoners-~of-war) contaluned in the
act of Hovember 3, 1967, Publie Law 9%0-122, 81 Stat. 361, 10U U.5.C.
1035(e), provides:

"“(2) The Secretary concernad, or hig deaignee, may
in the interest of a member who i3 in a missing status
{as defined in section 551(2) of title 37) or hiz depend-
ents, Initiate, stop, wodify, =and change allotments, and
authorize a withdrawal of depogits, wmade under this sec-
tion, even though the nember had an oppoytunity to deposit
amounts under thies section and zlected not te do so,
Interest may be computed from the day the nember entered
a missing status, or September 1, 1966, whichever is later.

In view of the foregoing, it weuld appear that the Secretary of the

Alr Force was acting under statutory authorlty in wmaking payments

from the plaintiff's USSDP savings to his depzndent wife in the civeum-
stances set forth in the petition. Whether an abuse of adminiatrative
discretion or arbitrary and capricious action in making such payments
exists under the facts in this case is for the Court to deeide.

Conecerning the plaintiffls allegations in {he petition about
deprivation of his pay and allowanees without due process under
the £fifth amendment to the United States Constitution, the Court
of Claims get out a comprehensive review of this amendment as applied
to matters relating to military pay and allowaneces in the cage of

1 v, United States. 183 Ct. 1. 41 (1968),

An to the plaintiff's allegations that sections 551-536 of title 37
are ynconstitutional, the Court of Claims In construing the provizions
of the Misaing Persons Act of March 7, 1942, ch. 166, 56 Stat. 143, as
anernded, now codified in 37 .8.C. 531-357, relating to deterainations
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made by the Sacretary of the department concerned, has held that such,
deterzinations under the act are conclusive unless they are shown to
Ye arbitrary. See v. United 3tates, 137 Ct. CL, 422 {1955),
and v. Unitéd States, 1186 ot. CL. 30 (1955), cert. denied,

3462 ¥.58. 814 (I551). Yowever, it is to be noted *hat in the recnut
case of v. 371 ¥, Swop. 831 {u.h. W.Y.} {1974),
off'd, 419 7.49.7987 (1“74), a thrﬂe ~judme Faderal court held that

37 7.5.C. 555 and 356 are comstitutiomally defective since the mext-
of-kin of Anerican servicemen carried in a wissing status have a
constitutionally protectahle property interest in entitlements granted
to thems under lawe relating to missiep persons and they wust be
aceorded procedural dug process in adminlstrative.proceedings when
adjudications of fact ars made.

The court, howsver, neither dacided nor gddressed tbe
property without due process‘ot law. In this ;ESpaet, it is difficult
to conceive of a method applying the concept of "due process’ to ths
plaintiff’'s situation in this case. The elements of due process in
the . case are directed to the rights of dependents of serviee

persannel. Cf et al. v. United States, Court of
Claims Yo. 293-74 (slip opinion}, decided July 9, 1976,

In the final analysis, 1f the plalutiff’s claim is premised on
acts or omissions of employees of the Covernment In manmaging his
funds, 1t would appear to be excluded from coverage under the Tort
Claims Act, dee 28 U.5.3, 2680(a) (1972): Clark v. United States,
198 ¢t, ¢€1. 3593 (1372), cert., deailed, 409 U.3, 1028 {1372).

Ho record has been found in this 0ffice of any claim or
demand which might furnish the basis for a cross action against
the plaintiff in this case.

Further inquiry in this matter may be addressed to
fr. Irwin Richman, telephone auwher 275-5422,

Flease kaep us advized of the progress of this case,
2ncerely vours,

aagdiy 3, EonSTR
Sdwin ee

Eduln J. 4onena
Assistant General Coungel
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