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The protester objected to the award of a contract under
a request for technical and firm fixed-price proposals which
gave technclogy 75% weight aand price 25%. A0 considered the
protest even though the matter was also before a court of
competent jurisdiction. Since the award vas based on improper
postavard discussions, the contract should be teruinated and the
requirerent resolicited even though an auction situation may be

created. (Author/SC)
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OIGEST:

, !
1. GAO will consider protest--even though also
- before court of competent jurisdiction--where
' court expressly requested decision in matter.-
. {

2, Informal oral advice given by GAO staff members
to procuring agency representatives is not binding
on GAO in event of bid protest.

t .
3. Award under RFP incorpotatiug(bv reference .
teleDhone conversations regardingiproposed price--
which had not been memorialized~-does not violace
31 U.S.C. AOO(a)(l) However, such incorporation
18 clearly iuappropriate, since agreement reached
in converaations should have been put in writing to
avoid disputes.

. 4.H“Aw¢rd sﬁculd not be based on ambiguous frice
proposal through application of contra proferentem
' | ru1? of ciitract construction that ambiguities be
construed against their drafter; rather, discussions
should be conducted to clarify price.

l J. Where Governmcnt had been put on direct notice
that offeror's intended pricing is different from

Government's interpreration of clearly ambiguous pro-

posal, Government - canﬂot compel offeror to accept

Government'a interpretation in award. Consequently,

award by Govcrnmant varying terms of offer constitutcs
initiation of discussions, since offeror can either
| accept or roJect proffered "award."

6. If post—selection discuseions bave been conducted
: with successful offeror regarding price, dislussions
.. should have been conducted with other offeror in com-
petitive range, even where discussions did not direcn:ly
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affect offeror's relativc ltandiug. because all
offerors ars entitled to equal treatment and
opportunity to revise proposals. Debriefing doe3 not
constitute meaningful discussions, since protestur
was not afforded opportunity to revise proposal.

7. Award for micrographics services based on unit
prices for 5 millfon, 6 million and 7 million images,
respectively, is not "Eixed" or "finitely determin-
able" for all periods of contract uader "fixed prices"
clause because if 18 million images are exceeded in
three evaluated periods, there insts no. applicable unit
price. Alwmo, ptotester's propesal did mnot propose
"fixed" or "finitely determinable" prices for all
p~riods becausc although fixed unit prices were pro-
posed for initial contract period, aubaequent options
were based on same unit pricas adjus:ed by Cost of
Living Index for previous 12-month pericd. Clause
contemplates "fixed" or "finitely determinable”
prices as of time of award so proper price evalu-
acion can be made,

8. Where award under RFP was based on improper
prost-avard discussions, contract should be termizated
and requirement resoliclted, even wherglauardee g,
price was disclosed in debriefing to protester and
augtion situation _may be created, becausa of primacy
of ntatuLory tequiraments for competiflon over regu-
latory prohibition of auction techniques. Further-
zore, -remedial action is in Goverument's best interests
o protect confidence in intagrity of competitive
procurenment system, notwithstanding adverse agency
migsion and cost impacts.

On March 16 1977. PRC Information Sciences Company (PRC) protested
the award by the Securities and Exchange Comminsion (SEC) of contract
No. SE-77-D-0006, to Rehab Computer, Incorporated d.b.a. Rehab Group,
Inc. (Rehab), pursuant to request for proposals (RFP) SEC-539. The RFP
solicited proposals for a contractor-operated facilities managament
automited document filming, storage and retrieval system.

The RFP called for techniual and firm fixed-price proposals to be
evaluated for the initial contract period to September 30, 1977, and two
l-year options. (There are three additional yearly opfions ) Under the
RFP evaluation scheme, "tecrnologV",received 75-percent weight and
price Z5 percent. Pricve was the evaluated system cost for the first
three terni, including equipment, software, craining and maintenance,
as well as the cost for filming, including processing and indering,
the SEC docuiments. PBoth offerors guoted prices per image for ‘:he
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filming services. The quantity nf filming was indefinite, although
the RFP provided that the following image volumes would be used for
evaluation purposes:

Term - VYolume
1 ~ 1,500,000
2 ‘ 5,000,000
3 6, 000, 000

Also, although the Service Contract Act (SCA) applied th'thia procure-
ment, none of the required implementing provisions or applicable wage
determinations were contained in the RFP,

Only Rehab and PRC aubmitred technical and price prupoaals under
the RFP, After diacuaaiona*wete condiicted with both offerors, best
and final offers. were aubmitted by January 14, 1977.:,The technical
proposals of Rehab and PRC were found‘to b¢s essentially equal. How-
ever, Rehab's evaluated price of approximately $3,6 million was lower
than PRC's evaluated price of approximately $4 million. Concequently,
award of contract No. SE~77-D-0005 (first award) was made to Rehab
on January 17, 1977.

The SEC award letter of thac date incorporated Rehab'a,written
submissions undér RFP SEC-539. as well as telephone conversations
between Rehab officials and an official of SEC "on January 1l and 12,
1977, concerning a material eicalation clause and image pricing."

'One aubmiaeion incorporated in the award waa Rehab'a last price
proposal of January 3, 1977. Thia propoanl contained fixed prices for
hardware and maintenance, as well as two, alternate groups of unit prices
for supporting services. The primary quoted rates per image were
$0.145, $0.138 Ehd '40.146. The alternate image prices (without mini-
compiter and maintenance) were $0 139, $0.133 and $0. 14]1 per image. Al-
though the award document did not apecify which alternative had been
selected, SEC states that the lessaer image pricea were the ‘basis of
the award The price submissioniis ambiguoua regarding whether these
image prices were for (1) three 1-yea. periods; (2) the three evaluated
terms or (3) respective image quantities of 5 million, 6 million and 7
million. (The latter image juancities are estimates set forth in section
F.8.B of the RFP for the first 3 years of the system.)

¥\ debriefing conference with PRC was held on January 28, 1577,
whére SEC's evaluation of the proposals was summarized and the Rehab
unit imaga prices, which SEC gtates were the basis for the award, were
revealed,
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On February 2, 1977, PRC filed with yur Offlce a protest agrinst
the first award on 17 grounds. On that sume date, SEC requested our
Office for an advance decision on some of the issues raised by the
protest,

Without awaiting cur decision, SEC terminatad Rehab's contract
on February 16, 1977. 'On February 17, 1977, PRC withdrew the protest
and SEC the request,apparently based on tha understanding that SEC
wuuld solicit a new round of best and final offers from PRC and Rehab.

SEC reports that it decided on this course of action because of the
failure to include the applicable SCA provisions in the RFP and the
problems concerning Rehab's submisaion of a proposal in a trade name
rather than its corporate name.

Rehab protested the cermination 'of its contract to SEC. It stated : |
that a new round of best and final offers; would be unfair teo Rehab be- |
cause much of its proposal had been disclused to PKC at the: debriefing. §
Rehadb asserted that a resolicitation would essentially be a >rohibited |
auction.

SEC employed a legal conugltant to provide procurementllega’ ad- |
vice on this mattar, The consultant attended an/'SEC’ debriefing o< Rehab
nn }ebruary 23, 1977. 1t was made clear ar. the debriefing that the
coqsultant wags &n independent expert, noi ‘a reptosentative of SEC, and
that he could not bind or obligate' SEC in aliy way. At the debrief ing,
~r Rehab was asked to submit its views on the SCA problem. Also, at, the
end of the debriefing, the consultant asked Rehab representatives how
it intended the image pricing portion of its final price submission to
be interpreted.

By letger dated February 23, 1977, Rehab explained that it intended
the respective image prices to be on a ''term' basis for the contract and
evaluated option terma. On February 24, 1977, Rehab adviged that--

"4 % % regardless of whether the Service Contract Act '
or the Walsh-Healey Act applied *# * * [it would] |
be bound by any wage determination made by the
Secretary of Labor # * * [and it would] not claim,
and hereby waives any right to claim, for additional
costs attridbutable to any wage determination made by :
the S=zcr«tary of Labor during the life of the contract." |

On ¥ebruary 23 1977—-wh11e no protest was pending--SEC represen-—
tatives and the Iegal consultant met with the General Counsel and ancther
epresentrtive of our Office and discussed some of the problems involved

in the procurement and how they could be best resolved.
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3EC reevaluatcd the pricc propoul‘c using several methods in
response to the objections raised by PRC in the protest. SEC deter-
mined that the price gap between Rehab and PRC was still approximately
$260,000, assuming the evaluated price most advantageous to PRC and
the prico least advantsgeous to Rehab. Alsy, SEC found that the SCA's
application would not affect the relative price standing of the two
offerors, SEC also determined that Rehab's offer in a trade name should
not be cause for rejection. See 51 Comp. Gen. 494 (1972). Moreover,
SEC determined that a new round of bess and final offers would consti-
cute an illegal auction. See Federal Procurement kegulations (FPR) § 1-
3.805-1(b) (1964 ad, amend, 153). Consequently, SEC decided to reaward
the micrographics requiremcnt to Rehab.

On March 2, 1977 contract No. SE-77-D-0006 (aocond award) was made
to Rehah in its corporate{and trade names. Thie award incorporates the
Rehat writron submigsions under RFP SEC-539 and the January 11 and 12
telephone calls between Rehab officials and the official of SEC "con~
cerning the management fec for handling purchased equipment and image
pricing." The award document also states:

"t x & It is also understood: that the Service
Contract Act and all applicable wage determina-
tions of tbe Department of Labor will apply

to this contract without a price adjuatmcnt

for any subsequent wage increaees in future
determinations. Additionally, consistent with
the interpretation of the SEC, your firm's
price proposal contemnlates the following:

1) The first five million images to
be produced fer the SEC #ill cost
the SEC .133 dollars per copy,
regardless ¢of the contract' term
in wklch the production taces place,

2) The next six million images produced
will cost the SEC ,133 dollars per.
copy, regardless of the contruct term,
and

3) For the next seven million images pro-

ducec;, SEC will be charged a rate of
.141 dollars per ~opy."
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On March 16, 1977, PRC protested to our Office tha oecond award
to Rehab, PRC's protest bases are sumrarized as follows: (1) the con-
tract awarded differs from the contract solicited because (a) the SCA
wvas not implemented in the RFP and (b)  Rehab's image pricing violated
the RFP provisions; (2) while no discussions were conducted with PRC
after the termination of the first Rehab contract and prior to the award
of the oecond confract, discussions vere improperly conducted with Rehab
during that period concerning (a) the identity of Rehab (trade or cor-
porate name); (b) the price terms of.the contract and (c) the applica-
tion of the SCA; (3) the contract violates 31 U.S.C. § 200 (1970) because
it incorporated oral contract termsiby reference; and (4) the award of
the second contract to Rehad constituted a new procurement not comply-
ing with the rules requiring competitiou.

On March 24, 1977, PRC filed suit in the Uhited Ctates Diotric:
Court for the District of Columbia (PRC Informationh Sciences COmEanz
v. Roderick M. Hills, et al., Civil Action No. 77-0527) seeking to
enjoin contract performaace pending our deciaion on the protest. On
April 5, 1977, the parties stlpulated to stop all «9rk on the contract,
with the exceptlon of certain items common to both PRC's and Rehab's
propcsals, pending a scheduled hearing on PRC's motion for a preliminary
injunction. On April 20, 1977, a hearing was held on the twotion, after
which the parties stipulated to stop work on the contract, except for
the purchase and installation of that equipment determined by SEC to be
common to both proposals, pending our decision.

Athough it 1is the ordinary practice of our Office not to render
a decision wbere the iasuea involved are likely to be disposed of in
litiga:ion before a court of competent jurisdiction, see, e.g.,
Nartron Corporation, 53 Comp. Gen. 730 (1974), 74~: CPD 154, we will
consider PRC's protest, since the court exp-essly raquec<ed our deci-~
sion. See the Bid Protest Procedures, 4 C.F.R. § 20.10 (197.');
Maremont Corporation, 55 Comp. Gen., 1362 (1976), ,6-~2 CPD 181.

' The SEC has stated that .t relied, in part, on discussions with
General Accounting Office staff members prior to the f1ling of this
plotest in deciding to reaward the contrgct to Rehab. SEC was {nformed
that the advice given was informal and -did not in any way bind onr Office
in the event of a bid protest. Furthermore, the staff members who partic-
ipated in the discussions have disqualified themselves from participating
in the consideration of this case.

¢ From time to time, where no protest is pending, our staff may
meet with representatives of other agencies which have requested
informal advice on proposed agency procurement actions., Such views
of members of our staff--
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"A A % gust of necessity be regarded as personal
views only, given for vhatever. they may be worth

in the way of assisting the administrative oifices

in the 80 7..%on of their problems. The expression

of such o} {nions does not constitute an official
action and cannot under any circumstances be rec-
ognized as ccntrolling the action of tnis Office

[the Comptroller General] on any matter that may

come before it [him] for official determination."
(E.g., a bid protest.) 4 Comp. Gen, 1024, 1025 (1925).

See also 29 Comp. Gen, 335 (1950), 31 id. 613 (1952). 1In any event,
our decision of today is based on facts and issues which were not
lpecifically brought to our representatives' attention during these

informal discuauions.

We w111 first conasider PRC's protest concerning Rehab's' image prices.
As noted above, the final Renab price submission was ambiguous regarding
whether the proposed image prices were for "quantities," yearly periods
or "terms." Although the first award document did not specify the inter-
pretation on which the award was being made, the second award document
expressed the agreement of the parties that the contract would be
govarned by the '"'quantity" tmage pricing interpretation.

SEC explaina that the firat award was also based on "quantity"
image pricing’ because that 1nterpretation was most advantageous to the
Government ‘according to' Lhe RFP evaluation criteria. (Under the cost
recvaluation made after’ :he fiist but prior tu the second award, there
was a $15, 000 cost differential, i.e., Rehab's evaluated image price by
"texrm" is $3| '553,792," as. opposed to its evaluated price based on "quan-
tity" of $3“538 792 ) SEC states that it could choose the interpreta-
tion o£(Rehab'a offer that was most advantageous to the Government
.because of the contra“ profarentem rule of contract conatruction that
ambiguities in a contract"are to be corstrued against the drafter of the
ambiguous terms. SEC further states that this intended meaning of Rehab's
imﬂg; pricing was verified during the January 11 and 12 telephone conver-
sacions with Rehab officials which were incorporated by reference into
both the first and second awards.

SEC aaserta that the legal consuf&ant 'a 1nquiry\:- Rehab concarning
the intended image pricing did not constitute discussions, since the
wattel had already been clarified ‘prior to the January 14 cloaing date
for best and final’ oftera, and’ Rehab was bound to this 1nterpretation
in any case by the contra proferentem rule of construction. Further~
more, both SEC and Rehab assert that since it was made clear that the
legal consultant was not SEC's representative, his questionas and Rehab's
answers did not constitute discussions justifying reopening negotiations
becausa Rehab was not afforded auy opportunity to chang: its pr0posal
SEC states that this is evidenced by SEC's ignoring Rehab's "term" image
pricing inteipretation in the award of the second contract. SEC and
Rehab deny any other communications between them regarding image pricing

after the first award.
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The only evidence in the‘record that the meaning of Rehab'u
intended image pricing was ag;eed upon prior to.the canuary 14, 1977,
clousing date for best and final offers is the affidavit of the SEC
official who epoke to Rehab on the telephonme. Tn tha affidavit, he
states:

" % % During the telephone discussiont with Rehab om
January 11 and 12, '977, I confirmed that pr/ces were firm
for volume, not term, * & &'

Although both award documents incorporated these telephone conversations
by reference, the record does not reveal any concurrent memorialization
of what was agrced upon in the conversations.

The protester has asserted that the 1 corporation of telephone
conversationsn-which had not been memorialized--regarding ‘the price
of tha cuntract viclates 31 U.S. C. § 200(a) (1) (1970) This statute
provides that no’amount can be recorded as an obligation of the
United States unless it is supported by documentary evidence of a
binding agreement in writing between the parties in a manner and form
authorized by law, In the prusent case, there was 3 written 2greement
sufficient to satisfy tnis statuie's requirements, notwithotanding that
it may involve some problems of interpretation regarding the telephone
conversations incorporated by reference, 1In.any case, the failure to
have { ‘ written agreement does not, in and of itself, afford a basis for
a third party, not of the contract, to object to the contract's legality.
See B—184648 December 3, 1975. Contrast United States v. American
Renaissance Lines, 494 F.2d 1059 (C.A. D.C. 1974), cert, denied 419 U.S.
1020 (1974), where the court found void a purely executory oral contract,
on which the Government sought recovery from the defendant/contractor
some 5-1/2 years after the purported award,

Nevertheless incorporating telephOne conversationa-whose‘contents
could be subject to dispute~~into a contract is certa*nly inappropriate.
See FPR § 1~1,208 (1964 ed, amend. 9); B-184648, 'su ra\, If SEC thought
some understanding had bszen reached during the teiephone conversations,
it should have instructed Rehab to affirm this agreement in its best and
final offer rather than relying upon a rule of contractuul construction.
A primary purpose of discussions in'a ‘negotiated procurement is to
achieve "complete agreement of the parties on all basic issues" and
"to resolve uncertainties relating to the * * * price to be paid."

See FPR § 1-3.804 (1964 ed, amend. 153), If the oral clarifications are
not memorialized and a disagreement later arises regarding their content,
then a primary purpose of conducting discussions has been thwarted,

since the riqhts of the parti«s may still be indefinite and uncertain.
See B-184648, supra,
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. Furthermore, .notwithstanding the affidavit indicating that the
irage pricing problem in Reha’»'s proposal was taken care of in these
ce'ephone conversations, there Is considerable evidence in the record
that there was "a» meeting of the uinds" regarding Rehab's image pricing
prior to the first .ward.

The most obviour indication that no price agreement had been reached
xn Rehab's lettor dated February 23, 1977, which states:

"As per :ur oriéinal proposal &nd as confirmed in our
letter of January 3, 1077, the folloving represents our ex-
Flenation nf coat proje:tiona associated with RFP 3EC-539.

"Ag defined in thé’h??flperm refers to fiscal year,
the firat 'year' excending from the date of the award to
September 30, 1977. Our quoted cost of $.145 applies to
the firat term or 'ycar' of the contract, regardless of
the nuwber of images processed,

"For example, if the volume for the firut year, or term
is 1.5 million, the cost per image would remain $.145, as
quoted. Iikewise, if the volume in the two succeeding years
(terms) should vary from the volume indicated, the quoted
price for cach term would remain the same. Even the 1.5
million imeges as quoted in the RFP as the first year evalu-
ation criteria may not be true, since term (year) is defined
as beginning on the date of contract award,

"Therefore, all quoted cogts are applicable for each remain-
ing term, or year, of the contract, regardless of volume.'

Mbreover,;althoﬁgh‘);ice i8 certainly a critical factor in a contract,
Rehab merely confirmed its ambiguous January 3, 1977, price proposal
in its January 14 best and fii'|\l offer without making any reference to
a clarification cr understanding of image pricing. Iideed, Rehab still
asserts that its intended image pricing scheme was based on "term."
Furtharmore, Rehab does not confirm or mention thie January 11 and 12
telephone conversations in the extensive briefs and affidavits it has
submitted in this case.

Also, if agreement on the image pricing had been reached, why did
the legal consultant feel a need to broach the subject and Rehab feel
compelled to respond? Alsc, SEC spelled out and required Rehab to agrece
to the agency varsion of Rehab's image pricing in the second award
docurent.

-9 -
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Pinally, at the debriefing. PRC was repeatodly informed that Rehab
proposed image yrices based on 'term.'" For example, the SEC attorney
conducting the debriefing summarized Rehab's image pricing scheme as
follows:

"A A % Rehat submitted to the Commission 2 firm fixed
price indefinite quautity proposal in which there was a
specific figure set for a per image event, irrespective
of the volim«, irrnspective, as I undlerstand, of factorax
that may fluctuate during the terms ia issue.

"So, for term one, Relhab set for term one we will
charge you 'X' per image; for term two, we will charge you
'VY'; and fnr term Lhree, we will charge you ‘Z,' and 1if
the earth should open up and disastrous things should happen,
that is the price we wil) be willing to stand behind." (See

p. 20 of PRC Debriefing Conference Mintutes,)

Even the SFC offical, who spoke to Rehab on the telephone on January 11
and 12 and who was in attendance at the PRC debriefing, indicated to PRC
that Rehab had intended '"term'" image vrices. He said to PRC:

"The unit price offered by Rehab, first term, .139;
for the second term, .133; for the third term, .141."
(Ree p. 125 of PRC Debriefing Conference Minutes.)

(There i1s some implicaticn from another SEC representativa's statements at
the debriefing that Rehab's image prices may have been based on 'quantity’;
however, the discussion 1is totally ambiguous and unclear on this point.
See pp., 58~59 of PRC Debriefing Conference Minutes.)

With regard to SEC's assertions that Rehab was otherwise bound in
the first award to the image pricing "quantity" interpretation, it is
clear that contracts should not be awarded in negotiated procurements
based upon ambiguous offers through the application of the contra
proferentem rule of ‘construction againut the offercr. Discussions are
supposed to be used to clarify ambiguous proposals. FPR § 1-3.804, supra;
Gari‘ett Corporation, B-182991, B- 18290., Jantary 13, 1976, 76-1 CPD 20.
We. recognize that this rule of construction has been applied tn the
interpretation of contracts, see, e.g., 16 Comp. Gen. 569 (1936);

WPC Enterprises, Incorporated v. United States, 323 F.2d 874 (Ct. Cl.
1963), and, in appropriate circumstances, to the interpretation of bius
under formally advertised procurements (e.g. where no other bidders are
prejudiced). See 39 Comp. Gen. 546 (1960); 43 id. 663 (1964). However,
we are vnaware of any decisions which apply c:his rule to proposals in
negotiated procurements prior to award, where discussions are generally

.the rule. Unlike a bid under an IFB--which is ai irrevocahle offer for
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a reasonsble amount of time once oubmit:ed (1.e., the "firm bid rule,"
see 49 Comp. Ceu. 395 (1969))--a [ropnsal in a negotiated vrocurement
may be discvseed and changed. Fur exampla, discussions should be held
where offered price is ambigucus. See FPR % 1-3,804, 8 Bupra.

Yurther, the "quantity" interpretavion of image prrcing 1n the firet
award 'under the concra proferentem rule of contract construction would
seedl inappropriate, also because it is not necessarilyv the most advan-
tageous tn the Governuent in ell 1nq:ances. Altnough the "quantity"
image pricing =ay be the most advantageous to the Government upder the RFP
evalustion criteria (evaluation based on a hypothetical 1.5 million ir.zes
for the first tetm, 5 million images for the second term, and 6 millicn
imeges for the third term), it may not be. the mos° advautageous 1f the
volune of images accually prooessOd undar the contract turns out to he
higher or lower than estimated. Substantial volume variances cculd mean
aignifioant decllir differences ir. the Governmenc 8 1iab111ty undor the
contract depending on whethetr imagr pricing by 'quantity" or 'term" is
Applicable,

. Moreover, where the "overnment has been put on olrect notice that the
offeror's 1nLetded pricing is different from the Government's inter[reta-
tion of the "learlv ambiguoua propooal the Governmesil: enfnot conpel  the
offercr to accepL TEha Government.'s 1ntetprecatiop in-‘the &ward. Such’an
award In a negociated procuremen* by- Lhe Government: varying the rntendnd
terzs of the offer cona*itutes the inic’ acion of diocusvlous, since the
offernr can either accepf or reject the award basis’ proposed by the Covern-
ment. Cf. Computer Netwofk Corporation et.al., B- 186858, June 13, 1977,

56 Comp. Gen. - Since SEC was expressly made aware that Rehab's
intended image prizing was based on 'term" rather than "quantity," the
second award incorporating image prices dased on "quantity' could huve
been rejected by Rehab: alchough Rehab accepted the Government's version
in signing the award document.

Whether discussiono have been held 1s & matter to be derermined wpon
the basis of the particuler actions of the parties, and not merelf upon
the characte.izationa of the contractiog agency. Food Science: Associa;es,
Ine,, B-183054. April 30, 1975, 75-1'CPD 269; Centro Corporation, B-186842
June 1, 1977. Ve have held that discussions have been conducted where
the offeéror has beén afforded ah opportunity to changLﬁor modify its pro~
posal, regardless of whﬂther such oppnrtunity to revise or modify resulted
from ac.'tions 1n1tia..ed’by the Government or the offeror. 51 Comp. Gen. e
479 (1972), Rehab had the right in the present case to raject 3EC's
profferred "award' ovr propose some compromise on the disputed price ter:.s.
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The fact that it was the inquiry of the legal consultent--who SEC
gtates was not its agent--may have been the proximatezcause for surfacing
the confusion between Rchab aur, SEC regarding Rehab's proposed price does
not make the apparent failure to previously achieve commosL agreement on
price and SEC's knowledge of the problem any less real. In view of' ‘the
sunsequent course of action involving SEC's essentially modifying the price
it knew was intended by Rehab in the second award document, the fact that
the legal consultant may not have been SEC's agent is irrelevant.

The cases cited by SEC and Rehab for the proposition that no discus~

sions were conducted are distinguishable from the present situation. In
B-170989, B- 1:0990 November 17, 1971, a meeting with an offeror after

the close of negotiations, nhich was intended only as an opportunity
for the contractor to explain its price reductions and was in fact so lim-
ited, did not constitute discussions. Unlike the present case, there was
no Opportunity for the offeror to make any change in- its proposal or for
the Government representatives to effect any rhange in the solicitation
provisions. In Fechheimer Brothers, - Inc., B-184751 June, 24, 1976, 76-1
CPD 404, a contracting officer allowed an offeror to’ submit a certifica-
tion that its sample met the specitications after the closing date., This
was not discussions because the offeror had already committed jtself, by
signing and submitting a proposal, to comply with the specifications, 80
the certification did not add to the legal obligations the offeror would
have upon receiving tle award. In the present case, however, Rehab was
not bound to the Government's interpretation of the ambiguous price pro-~
posal because it had previously made SEC aware (albeit indirectly) that
this interpretation was not the intended one.

The image pricinr "quantity"l"term" dichotomy is not the only pecu-
liarity of the SEC/Rehab price agreement. In Rehab's January 3, 1977,
final price submission, although the prices for software and training
(totaling $32,500) are stated, they were included in the initial $0.139
image unit price (for the first term or first 5 million images). In
his affidavit, the SEC official who spoke to Rehab on the telephone
states that during the January 11 and 12 telephone conversations he
discussed with Rehab the problems involving the inclusion of software
and training in the image price, but no change waa made because it made
no difference in the evaluated price.

The second award document set & price of $0.133 per image for the
first 5 million images. SEC expiains that this lower image rate is a
result of breaking out the fixed prices for the software and training
g0 that these items could be separately paid. However, this intent is
nowhere memorialized in the second award document.

- 12 -
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Under 'the "quantity" image pricing 1nterpretation, Rehab would have
eventually been paid for most of the, $32 500 in softwcre and training
($0.139 - $0.133 = $0 006 x5 million imuvns = $30,000). If the image
price had been dependent on "term," however-—-which Rehab still asserts
was its intended pricliig scheme--there would be nc certainty that a
sufficfent volume of images would have been processed in the first term
to cover the software and truaining coetr. (The recoxd in.icates that
substantially less than 5 million images (i.e., 1.5 million images) were
apparently intcnded to be processe? in the first term.)

Moreover, under the second award--assuming there was no disagreement
regarding the nonmemoridlized treatment of software ‘and training--Rehab
would not have to wait for sufficient inages to be processed to cover
the price for these services, but rather could 'bill for the services upon
their completion--vhich probably 18 to Rehab's benefit, Therefore, it
would appear that the price treatment of software and training was also
the subject of discussions with Rehab.

There is another peculiarity in the image pricing which also shows
that the second award document constituted the {fnitiation of discussions.
In Rehab's January 3, 1977, final price submicaicn,‘it proposed alter-~
native image rates ($0 13y, $0.133, $0.141 and $0.145, $0.138, $0.146).
The first group of rates are labeled in the final price submissicn as
the "cost per documents without the Mini and maintenance." The second
group -f rates are apparently for the operatiuvn of a complete system,

including the minicomputer with maintenance.
|

The first award letter did not state which alternative the Government
selected in making the award, although from other information in the record
it is clear that the lower rates were intended by the Government to be the
contract rates. In Rehab's February 23, 1977, letter, explaining its in-
tended iuagc pricing, Rehab states its quoted price for the first term was
$0.145 per image. It would appear that because it was not stated whether
the first award was for the '"without minicomputer' alternative rates or
the "with minicomputer" alteruative rates, there was no "meeting of the
minds" in the first avard on this point either. Rehab's February 23
letter should have made this apparent to SEC.

The secend award document specifically incorporates the rates quoted
for the "without minicomputer" alternative. However, the record indicates
that the minicomputer with maintendnce seems to be included in the awarded
system. Since the second award was not based on an alternative proposed
by Rehub, the secoud award document and Rehab's acceptance by signing the
document scems to constitute diacussions for this reason also.

-13 -
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If discussions have been conducted with one offeror, it is requirtd
that discussions be tonducted with all. offerors ‘within the competitive
range, including an opportunity to submit revised offers. See FPR § 1~
3.805-1, supra, 50 Compihpen. 202 (1970) 51 id 102 (1971); id. 479
(1972); Burronghs Corporacisn, 56 Comp. Gen. 142 (1976), 76-=2 CPD 472;
Airco, Inc. v. Encrey Research and Development Administretion, 523
F.2d 1294 (7th Cir. 1975). The competition should generally be reopened,
evei. when the improper post—selection negat ations do not directly affect
the offerors' relative orarding, because all offerors are ‘entitled to
equal treatment and an opportunity to revise their pxoposalo. See
49 Comp. Gen.'40£ (1969), modified on other grounds in Donald N. Himphries
and Associates” Bt - al,, 55 Comp. Gen. 432 (1975), J5-2 CPD 275; 50 Comp.
Gen., ‘supra;.Corbetta Construction'.Company of . Il"inois1 inc., 55 Comp.
Gen, 261 (1975), 75-2 CPD 144, affiimed 55 Comp. Gen, 972 (1976}, 76-1
CPD ?40 Aixrco,. supra. In this regard, although it has been argued that
PRC was not prejudiced if discussions were in fact .onduoted with Rehab,
the point is that erery of fexrnr within a oompetitive range "has the right
to chango or modify,its proposal, including price, for any rcason whatever,
80 long as negotiations are still open; and that Rehab but not PRC, was
afforded this opportunity. 49 Comp.- Gen., supra; Lorbetta, supra; Airco,
supra. PRC's debriofing did not constitute meaningful discussions, as is
suggested by Rehab, since PKC was afforded no opportunity to change or
revise its proposal. See Groupfoperations, Incorporated, 55 Comp. Gen,
1315 (1976), 76-2 CPD 79.

'/
Both Humphries, supra, and Northrup Services, Inc., B- 184560,

January 28, 1977, 77-1 CPD 71 (ciied by SEC and Rehab), represent unusual
cirtumstanoes where the agencies suddenly erncountered funding problems
after the closing date. We found under the particular circumstances of
these cases that what would urdinarily be regarded as discussions was not
a sufficient reason to reopen negotiations with the other offerors in ha
competitive range.

In Humphries, supra, since the reduction in fuuds after the closing
date did not permit the award originally contemplated, an agency could
extend an opportunity only to the successful offerors to accept award for

~ a 22-percent reduced scopa of work at the same proposed «nit price, since

the other offerorr! vceclative positions would not be affected in this case
by such an opportunity. The funding problem was an evelit that was not
foreseeable or caused by the successful offeror in Humphries. In the
present case, however, no funding problem existed, Also,. it was certainly
foreseeable that problems might occur with Rehab's ambiguoua proposal if it
was not properly clarified. Also, unlike Humphries, Rehab did change its
intended price by agreeing to the Government price interpretation.
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Similarly in Northrup;f:u,ra since the reduction in funds after
thf closing date did .not sllow an*ocward for thc originally contemplated
28-fonth term, an.ﬁgency could ewtend an opportunity only to the suc-
ceasful offeror to accept award for 16 months at the prorated proposal
price, since the successful offeror s’selcction would not have' been
affected if otherlofferors had been given the same opportunity. In this
case, it was perticular]y significant that the offerors proposed on a 16-
month’ basis alfio and that the successful offeror had been selected on the
basis of techn'lcal superiority. Beaides the Enctors set out above which
distinguish Humphries, supra,’ ‘and Noxrthrup, supra, from the present
casa, the Rehab award selectlon was ultimately based on price rather

than technical merit as in Northrup! supra.

\

In addition to SEC's fsiiure to conuuct discussions with PRC as
well as Rehab,' the second Rehab award with 'the "quantity" image prizing
scheme violateu gsection I11.2.1 of the RFP Instructions. This section
states:

i
"Fixed Pches

"To be con“idered responsive to the solicitation, offerors must
offer £1xed prices for the initial .contract period for the
initial sy tem or items being procured. Fixed prices, or
prices whii‘h can be finitely determined must be quoted for

two separare option renewal periods and remain in .

effect throuwghout that period. Where opticnal quantities

are oftered, prices must be fixed or finitely determinable."

This clause clearly requires offeroxa to propose "fixed" or "finitely
determinable" prices for the entirc initial contract and evaluated option
periods. See Computer: Machinery Corporation, 55 Comp. Gen. 1151 (1976),
75-1 £PD 358, affirmed C3,. Inc., B-185592, August 5, 1976, 76-2 CPD 128;
Burroughs, supra, Computer Network supra, where we . found offerors'
proposals under procurements with substantially identical "fixed prices
provisions to be unacceptaple because they did noc propose a 'fixed" o
"finitely determinable'" price for £ll pericds,

Although we believe it was permissible to base image pricas on
quantities, see PRC's proposal pffering varying daily image volume rates,
the rates must be "fixed" or "finitely determinable" for all evaluated
periods of the systeu. Under Rehab's pricing scheme, 1if the volume ex-
ceadcd 18 million images duriog tha first three texms, there wolild be no
price ipplicable fov the additional imageas. - See Coquuef Machinery Cor-
poration, supra, - Although SEC asserted at the bid protest conference
that this volume probably will not be achieved, there is no provision
in the RFP or the Rehab contract limiting imnge processing to 18 million
images. {(Section F.8.B. of "he RFP indicates that 18 mill'on images are

- 15 -
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the estimate {not the limitat-on) for the first three texrms.) Therefore,
Rehab's secniid awaird 1e based on a proposal which is unacceptable under
the RFP "Fixed Prices' clause.

During our review, we 'ncted that PRP's final cost submission alao
was not "fixed" or "Finitely determinable“ for all of the evaluated terms.
Although PRC's quoted var,ing daily image rates: werefa plicable in all
instances to the initial cout¥act term, the imdge lates for the two evalu-
ated option terms were the same unit prices,Padjusted/each 1 October by
the percentage increase in the Cost of Living Index for tho Washington, |
D.C. area over the previous ‘12 mwiith period as determined by the Bureau i
of Labor Statistics." We believe the "Fixed Prices" clauae’ contenplates', |
prices that are "Lixed" or "finitely determinable" as of the. tice of award
gso that a proper price evaluation can be made for award aeleciion porposes.
See Computer Machinery. Corp., supra. Since the LCost of Living Tndex for
future years is speculative, PRC's proposal also did not propost a "Eixed"
or "finitely determinable" price for all evaluated periods. However, SEC
did not object to PRC's propnsal for this reason. Furthermore, this is
the kind of problem that should be cured in meaningful discussions.

Rehab and QEC have argued that SEC's actions were reasonable under the

circumstances because a new round of best and final offers would have con-

stituted a prohibited auction technique. “See‘FPR § 1-3.805-<1(b), stupra.

While our Office does not sanction the disclosure of information which

would give any offeror an unfair competitiV° advantage, there is nothing

inherently fllegal in the conduct of an auction in a negotiated procure-

ment. 48 Comp. Gen. 536 (15¢9); TM Syatems, Inc., 55 Comp. Gen. 1066 1

(1976), 76~1 CED 299; Honeywel!l Information- Systems, Inc., B-186313,

April 13, 1977, 56 Cowp. Gen. _ , 77-1 CPD 256. 1In Honeywell, supra

(affirming Burrotighs, supra), we recommended a new round of best and final

offers, even though the awardee's initisal equipment configuration and prices

had been disclosed to the protester, where the award was based on an unac-

ceptably late price proposal and an unacceptable technical proposal which

was corrected after the closing date, notwithetanding the agency's and

Honeywell's objectiona to the auction atmosphere. Also, see TM Systems,

Inc,, supra, and Axel end Deutschmann, B-187798, May 12, 1977, 77-~1 CPD

339, where similar remedies were proposed %o allow for equal treatment

of the offerors, notwithc.\nding an auction atmosphere. We have taken

this" position because of /.he primacy of the gstatutory requiremenrs for

competition over the regulatory prohibitions of auction techniques. l
|

Honeywell, supra; - Axel and Deutschmann, sugra. Cf. Minjares Building
Maintenance Company, 55 Comp. Gen. 864 (1976), 76-. CPD 168. Contrast

50 Comp. Gen, 222 (1970) (cited by Rehab and SEC), wxich involved an
otherwise propér award--apart from the ijmproper price disclosure by the
Government-~where we held that an agency should make an award, if possible,
withont further diacussions to prevent an auction situation. The present

L]
-
et

|



B-188305

aituation 13 alao different f_am Saturn Syatems, Inc., B-184330, March 2,
1976,)76~1 CPD 1451.r where an imprOper award was terminated a‘ter a ri-
evaluation under the RFP evaluation criteria and the requirement was
reawarded to' the true loweat-priced offeror under the RFP évaluation
criteria. Since the. agency did not resolicit in Saturn, SEC and Rehab
contend that it would be inappropriate to do so in the present case
because’ of the auction possibilities. But Saturn involved the mis-
evaluation of proposals rather than the unequal trestment of offerors.
The latter situation can only be cured by soliciting a new round of best
and final offers.

SEC and Rehab also argue that’ PRC ohould not be allowed to force a
reenmpetition where it created the auction aituati ‘a by eggressively
aeeking the cod\enta of Pehab's propohal including unit orices, at the
debriefing. SEdeid not heve to dioclose any information;to PRC that it
determined shottld - not be disclosed under the Freedom of Information Act,
5 U.S.C. § 552 (1970) SEC and Rehub would have us find that a party
attempting to aseertain why it was unsucs ~essful on a procurement and
whether it has any bases for protestiiig the award bars itself from
receiving a meaningful remedy if it is successful in its efforts. We
find this argument incongruous.

_ SEC has asserted that even lhough it" may have erred in the conduct
of this procurement, it would not be in the Government's best interest to
terminate the contract at this tima. SEC suggests that if any remeldy is
necessary, the option periods should be resolicited after the system 1s
installed, tested, and made operational by Rehab,

In this regzrd, SEC asserts that it is impor{ant to the agency mis-
sion to get the system operational as soon as poaaible. The system 1is
to film, gtoce and retrieve documents which publicly held companies are
required to file with SEC in order to ensure that certain information is
available’ to the inveating publie. The system replaces the present
"saper £11ing" system--which has teen the operating system for over 40
years~—-in recognition''of the limitations of the present system (e.g., the
accelerating number of documents filed at SEC). Consequentl:, SEC asserts
that a delay in implementing the new automated micrographics system will
harm the public as well as the agency's interest in having a more efficient
ayatem to help protect the investing publice., Also, SEC has determined
that it will be impractical to put in the syater the many documents re-
caived during the delay prior to implementing the system,

Besides Rehab'u termination coats and tha resolicitation costs,
SEC asserts that the delay incident to a reccmpztition will cause addi~
tional costs to be incurred. For example, the present 'paper filing"
system is more costly to operate. Also, much time, effort and funds

"have been invested in support systems for the micrographics system.

SEC states that it may also lose the appropriated money which has been
wet aside for the purchase of the system equipment.

- 17 -
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Moreover, S. c ‘asserts that Rehab--a small business--will be adversely
jmpacted by a recomoetition, since Rehab, with 'SEC encouragement, did »-t
make a profit on the installed "common" equipment Also, SEC states that
Rehab will have difficulty participating in an auction caused by PRC--a
lerge business.

Tn determining whethe..it is in the Government s best interelt to
undertake action to Lerminate an improper award and recompete the require-
ment, certain factors mst be considered, such as the seriousness of the
procurement deficiency, the degree of prajudice to other offerors or thr i
integrity of the competitive procurement system, the good faith of the
parties, the extent of performance, the cost to the Gove*nment, the urgency
of the procurement, and the impact on the user agency's mission. See
Honezyell, supra, and decisions clted theredn,

SEC should not "loseﬂ;any money sppropristed and obligated for the
Rehabh contract:if it is terminated See Lawrence W. Rosine.Co., 55. Comp.
Gen. 1351 1976), 76-2 ‘CPD 159, Also, we do not believe Rehab's termine-
tion costs should be subrtsntial in this case because a stopwork order
har boen in effect since April 5, 1977. Although Rehab placed orders on
much of the system equipment prior to that. date, a significant’ percentage
of the equipmen: has been designeted by SEC as "common" with PRC's equip-
ment and is not suoject to the termination action we recommend below.
Moreover, SEC is not without,dorument processing facilities because .the
present system is still opernting. Furthermore, Rehab would gsin a sig-
nificant competitive advantage by virtue of the improper award it received,
1f the system were to continue ‘through the fiscal yecar because it would
have experienced on-site personnel as well as the use of the equipment
not common to PRC's proposed equipment. Finally, the record indicates
a number of inconsistent statements and actions by SEC and substantial
irregularities in the conduct of cthis procurement.

Therefore, we believe that the ¢nnfidence in the integrity of the
competitive procurcment system, and thereby the Government's best interests,
would best be served by raccmpeting this requirement, notwithstanding
the adverse rniission and cost impiict on SEC and Rehab.

We recommend that SEC terminate Rehab's contract for the convenience :
of .the Government, except for the "common' equipment which was to be in- |
stalled pursuant to the stipulation of the parties, PRC and Rehab should |
be afforded as equal an opportunity as feasible to submit new best and '
final offers for the remainder of the system. Other offerors need not ‘
be solicited in the present case, since no firm other than PRC was prej-
udiced by the foregoing procurement deficiencies. See Burroughs, supra. .
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for protest, With regard to the SCA pfoBlem, however, we have held that
the most proper way to determine the effect of SCA provisions on a pro-
curement is to compete the procurement under the applicable SCA wage r:tes.
See B-177317, December 29, 1972; Miqieres, supra,

Also, the RFP eveluation criterie should clearly indicate how price
proposals are to he evaluated For example, since SEC made various allu-
sions’ at: the PRC debriefing that PRC's image’ pricing methodology was
inconsiltent with ‘the RFP, it should be amended to clearly indicate what
image pricing methods SEC considers to be unacceptable. Aleo, the image
volumes used in: the evaliation criteria (1.5 mil]ion, S million and 6 mil-
lion images) are inconsistent with those set out in section F.8.B of the
RFP (5 million, 6 million, and 7 million images). SEC shculd base its
eveluation on the best image volume estimatee available and disclose these
estimates in the RFP.

Horeover various "separate chargee" were quoted under the RFP., In
view of our determination in Burroughs, supra, that payment of certain
"separate charges" is illegal, and that clauses similar to sections II.2.2
and II. 2,3 of the RFP Inatructions are unclear as to how "separate charges"
are to be evaluated, the RFP should be revised to advise offerors of the
extent to which "eeparete charges" will be permiited and how they are to
be evaluated.

As this decieion centairs a recommendation for corrective action, it
is being transmitted by letters of today to the congressional committees
named in section 236 of the Legislative Reorganization Act of 1970,

31 U.S.C. § 1176 (1970). This statute requires written statements by
the agency involved t¢ Lae House and Senate Committees on Appropriations,

‘- the House Commit:tee on Government Operations and the Senate Committee on

Governmental Affairs concerning the actions taken with respect to our
recommendation.

ket 1e,

Deputy Comptrolle: Genera
of the United States
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COMPTROLLER 3ENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20U48
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JuL v 1977

The lionorable Charlaes R. Richey
United States District Court for
the District of Columbia

Dear Jwige Richay:

Refarance is made to PRC Information Golences v. Boderick
M, Hills, et ul., Civil Action No. 77-0527,

Enclosed 1s a copy of our decision of today sustain’ng the protest
and recossmending that the requirement be resolicited.

Sincearely yours,

R. F. Keller

Deputy’ Comptroller Censral
of tha Unitad States
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COMPTROLLER GENERAL Of THE UNITED STATES
WASHINGTON, D.C. 20048
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1

The Homorable Karold M. Williams
Chairman, Securities and Exchange ¢
Commission '

Desy Mr, Williams:

Baclosed is & copy of our decision of today sustaining the protest
of PRC Information Scliences Coupany against the award of contract os»SE-
17=D-0006 to Rehab Computer,lncorporated, d, b.a. Rehab Computer, Inc,,
for a ni.croguphieu systeu,

{
]

Ve rocmd that Rahab's coantract be terminatcd, except for the
equipnent which was datermined to ba "coumon' to both Rehab's and PRC's
proposals., We further recomnand that a new round of best and final
offers be solicited fron these two egurces for the remainier of the
system conaistent with our decisioa,

" Inasmuch as our decision contaius a recommeudation for corrective
action, 'it has been transmitted by lattexs uf today to the congressional
coanittees named in sectiou 236 of the Logislative Reorganization Act
of 1970. . The act raquires that you submit written satatements to the
named committees within specified times as to thea actiom taken with
Tespect to our recoxaandation,

Sinceraly yours,

R F. Kellex

inopu'tr"; Comptroller General
~ of the United States
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" The llonorabla George i, Mahon .
Chairman, Comaittea on Appropriations
louse of Representativus ‘

Daar Mr. Chairman:

Enclosed is a copy of our deciaion of today sustaining the protest
of PRC Inforuation Sciencas Cotpany against an award of coutract ho. SE-
77-D=-0006 to Rehad Computer, Incorporated, d.b.a, Rebad Croup, Inc., by
tha Securities and Ixchange Cormission for tha acquisition of a wmicro-
graphics systaa,

Wa have recomuended to the Comaission that Pehadb's contract be
serminated and thar new best and final offers be‘solficitod consistent
with our decisiom.

This matter is being brought to your attantion pursuant to tha '
Lagislative Raorganization Act of 1970,

Sincerely yours,

TR 'F, Kellae

Diputy Comptroller Cencral
of tha United Stxtas

.
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The Homorable Jack Brooks ‘

Chaivaan, Comittea ca Covernment
Operations

linugsa of Reprasentatives \

Deay &u Chaixman ;

Enclosad 1s & copy of our dacision of today sustatning the protest
of PRC Information Sciences Cosmpany against an award of contract No. SE-
77-D-0006 to Rehab Coaputaer, Incerporated, d.b.a. Rehad Group, Ine., by
the Sacurities and Eixchange Comaission for the acquisition of a micro-
graphics system,

We have racnmmended to the Coumission that Rehad's contract be
terninated and that naw best aad final offers be :solicited consistent
with our deeision. |

This matter is belng brought to your attention pursuvant to the
lLagislacive Reorganization Act of 1970,

Sincerely yours,

R 1 Kellee

i . '
' | peputy’ Couptroller Genaral
y * of tha United States



The Honorable John L., McCleallan

¢

Chairman, Curmittee on Appropriations

United States Senate

Dear Mr, Chairwan:

. :
COM'TROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20848 .

N
B-).88305 .

W7 1977 .

Enclosed i{s a copy of our decision of today sustaining the protest
of PRC Inforuwacion Sciences Coupany asainst an award of coutract do. SE~
77/-D-0006 to Rehab Computer, Incorporataed, d.b.a. Rshad CGroup, Inc., by
tle Securities and Exchange Commissior i3¢ the acquisition of a micro-
graphics systan,

We have recoumcﬁhﬁd to tha Comuiesion that Rehab's contract ba
terminated and that new best and final offers be solicited consistent
with our decision, .

st ]

Thia natter is being brought to your attention pursuant to the
Legislative Reorganization Act of 1970.

Sincersly yours,

R. F. Kellx
lneb@tyf'Ccupﬁyollar Ganeral
ol the United Statos






