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[Reimbursement of a Loag Sustained on » Property Improvesent
Loan. B-188240. August 10, 1977. 5 pp.

Dacision re: Boston Five Cents Savings Bank; by Robert P.
Keller, Deputy Comptrollar General.

Issue Area; Domestic Housing and Commanity Developma2nt (2100).

Contact: Office of the General Counsel: General Goveriment
Matters,

Budget Punction: Coamunity and Regional Development: Disaster
Reliet and Insurance (453y.

Organization Concerned: Department of Housing and nrban
Davelopaent.

Authority: National Housing Act, as zmended (12 U.S.C. 1701 et
seq.). Aousing and Community Development Act of 1974 (P.L.
93-383; BB Stat. 633). 24 C.P.R. 201.27(d) (2) (1). B-121963
{1957). E~1848816 (1962). B-149800 (1962). B-164118 (1969).
B-172121 (1971). 55 Coap. Gen. 125. fNtah Power and Light Co.
v. Tnitr.d States, 283 TM.S. 389, 409 (1917).

B. C. Tyner, Authorized Certifying Officer for the
Department of Rousing and Urban Development, reéquested advice
concerning a claim for payment of a loss sustained on a property
improvement loan made to James and Myra Rodrigues. Since the
maturity date of the note subsitted for insurance wvas
subsequently extended by the lender'!s written agreempent beyond
the maximum statutory term for such losses in effect at the times
the loan was made, the lender's claim for reiaburscaent of its
losses on the note must¢ be 3enied. The bank's contention that it
should be allowed to -~escind the extension agreement must be
rejacted since the agreement vas clear and unambigusus and there
wvas no basis to Justify the rescission. (Author/scC)
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THE COMPTROLLER OENERAL

- DECIBION O THE UNITED STATES
WABHKINGTON, D.C, 3D840
rn.e: B-188240 DATE: August 10, 1977

MATTER OF: Boston Five Cents Savings Bank-FHA Loan

DIGEST: Since m'aturity date of ncie submitited for
insurance pursnant te tille I of National
Housing Act was sBubgequently extended by
the lender's written agreement beyond the
7~year 32-day maximim statutory term for
such losses that was in effect at the time
the loan was made, lender's claim for
reimbursement of its loss on note nmiist be
Jdenied, Rank's contention that it shculd
be allowed t¢ rescind extensior agreement
must be rejected gince agreement is clear
and unambiguous and no basis is preseuted

‘that would o*herwise justify recission.

Mr. B. C, Tyner, Authorized (..erhfying Officer, Department
of Housing arnd Urban Development (H'JD), has requested our
advice concerning the propriety of his certiflying for payment a
voucher in the ariount of $4,121. 38 payeble 1o the Bostcn Five
(‘ents Savings Bank of Roston, Massachusetts, for reimbursement
of a.loss sustained on a property 1'nprovement loan that was made

'to Jamies and Myra Rodrigues. The lodn was submitted to HUD
for insurance pursuant to title I of the I\ational Housing Act, as
amended, 12 U.S.C. § 170! et seq.. The'bank's claim was initially
denied by HUD because the ¥erm of the note as extended by a sub-
sequent agreenient between the bank and 'tho borrower. exceeded
the 7-year 32-dsy maximum statutory terw for such loans which
was in effect when the loan was made.

The pertinent facts and circumstancen concerning this matier
as dis~-losed in the certifying officer's leiter are sct forth below,

""heJ not¢ in quest1o'1 is dated Novembﬁar 1, 1973, and provides
for 84 monthly installments beginning on Qece'nber 15, 1973,
Under this repaymert: -scliedule the note would have had a term of
7 yéars and:14 deys, with final paymeént becoming due on Nov-
ember 15, 1980. rlowever, pursuant tc a request {from the bor-
rower who had misied a monthly payment, the bank, by written
agreement'dated January 31, 1975, extended the maturity date
of the loan one inonth from November 15, 1980, to December 15,
1380, thereby extending the term of the note to 7 y2ars and 44
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days. The agreement also provided that the borrower would pay
additional interest by reason of this extenaion,

At the time the loen was made, section 2{b) of the Natioual
Housing Act, as amended. 12 U.S,.C. § 1703(b) (1670) read in
pertinent part as follows:

"No insurance shall be granted under this sec~

tion to any such financial instiiution with reapect

to any obligation representing any such loan % % %

(2) if such obligation has a maturity in excess of

three yzars and thirty-two days, except that the

Commissioner may increase such maxirmnum limi-

tations to seven years and thirty-two Jays if he

determines such increase to be in the public

interest * * % Provided further, That any obli-

gation with reépect ¥¢ which insurance s

granted under this section on or a.fter July 1,

1934, may be refinanced and extended in

accordance with such terms and ‘conditions as the

Secretury may prescribe, hut ir. no event for

an additional amount or term in e.cess of the

maximum provided for in this gubsection, "

Ag authorized under this section, the Commisasioner diq in fact
increase the maximum ma*u:ity for notes of this type to 7 years
and 32 days., See 24 C.F.R. § 201, 2(d)(2)(i) (1974).

Since the term of the note as extended by the 2greement’ of
January 31, 1975, exceeded’the maximium maturicy presrribed
by statut at the time the loan was made, HUD denied the bank’s
claim., Suvbsequently, by letter dated October 28, 1976, the bank
requestad reconsideration of this ruling, stating in pertinent
part as follows;

''"We have been granting Title I loans for ten
years and in that time period have Lad less than
a handful of claims as you will note from our
record, Di‘ficult delinquency probleéms have
always been handled by showing due diligence
and forbearance in the collection of our accounts.

“"We bad been advised by the local FHA
office via telephone that an extension payment
was permisgible and also advised how to com-
pute the cherge that represents the interest
payment for the particular month in question.
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"It is our contention thut having unknowingly
violated a regulatica and considering the fact that
the contract does not expire until 12/15/80, we
should be allow:. 'l to do one of the followirg:

(1) Rescind the exiension agreement and
resubmit the claim,

(2) Resntbmit the ciaim and have HUD con-
sider the extension charge as a partial
payment and figure the claiin on the
remaining balance."

For the reasons set forth hereafter we agree with HUD's decision
te deny the ingtant claim.

e 'I‘he bank contends that it should be allowed to rescind the ex-

'fension agreemc.nt snd resubmit the claim since it unknowingly

violated the regulation limiting the term’ of the note, The limi-
tation on the term of theitype of loan'® arlses. however, by
reasons of a stafutory rather ‘than reguldtory provision, Althoigh
séction Z(e) of title I of the National Housing Act, as amended,
12 U.S.C. § 1703(=), atithorizes the Secretary of EUD to waive
compliance with regulations prescribzd by him, neither that
section nor any other, part of the Act vests the Secretary with
authority to weaive. coimipliance with a requirement, Our Office
has consistently held that a lending institution may exténd the
tine for paying a note beyond the maximum time limitation
only if it refinances the loan; that'is, if a New note is exe-
ctzed, *See B-13198o, Juiy 17, 1957, B-i48R18, May 21, 1862;
-149800. September 28, 1962; B~164118, November 18, 1969;
and other cases citeéd in'those decxe'ons. _In the instant case
it is cléar that the agreement of January 31, 1875, quoted in
part below, constituted an exténsion rather than a refinancing
of the origmal note., As a v'esult. the rMaturity date of the note
was extended beyond the maximim authorized by statute at the
time the 1dan was ‘made. We redognize that12 U.S.C. :
§ 1703(b‘ was amendéd by the [ousing &nd Coriiunity Develop-
ment Actlof 1874, approved August 17, 1974, Pub.. L, No, 93-383,
88'Stat,, 630. 'to éxtend the maximum term on‘loans of this type
from'7 years dnd 32’ days 'to'12 years and 32 ‘days. However,
the rights and obhgations of the insured are fixed as of the
date of the original loan obligation. Accordingly, since the
original note was extended and a new note was not executed,
the 7-year 32-day statutory limitation in effect when the loan
was made and tne note signed is controlling,
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With respect to the bank's cotitention that it should be allowed
to rescind the extensitn agreemer and resubmit the claiin, simi-
lar arguments have Luen considered end rejected by our Office
in the past. In B-184118 December 30,1969, and B-164118,
August 14, 1968, our Office was presented w.th the urgument that
the extens:.on agreements dnvolved in thogse cases, which appeared
to be: clear and unambiguous, should in effect .he modified or
reformed to reflect what the banks said wus dctually intended when
the extensions were agreed to; namely, that certain payments were
to be deferred without extending the final maturity date of the note
beyond the maximum statutory term, Our Office rejected that
argument in those cases since the extension agreements involved
in both cases were not ambiguous and neither bank presented
clear proof that a migtake in calculating the due date of the final
payment had been made in the execution: of those agreements.

Similarly, in the instant case ithe agreement expressly states
that:

Y % * this arrangement will extend your ‘note one
month(s) and in ho way will affect the other terins

of your note. The new expiration date of your con-
tract will be December 15‘,E IQBU’.‘""('E?an;a"sis sup-

plied, }

The language of this agreement is clear and unambigucus and the bank
has not shown any error in its computations in establishing the loan's
new due date of December 15, 1980, Hence, in our view, no basis has
been presented that would justify rescission of the agreement.

Finally, the bank also contends that it wie advised via telephone
by the local office of the Federal Housing Admmmtratlon (FHA) that
an "eatension payment” was permissible. If by this the bank means
to say that it was specificdlly advised by an FHA employee that the
instant loan could.be extended an add1t1onal marnth without violating
the statutory prohibition, and even if it ¢ould substantiate this
contention. we would still have to reject the bank's claim, it has
long béen reconnized that "'# * # the United States is neither bound
nor estopped by acts of its officers or agents in entering into an
arrangement or agreement to do or cause to be done what the law
does not sanction or permit * * %,'" See Utah Power and 7_icht Co,
v. United States, 243 U,S. 389, 409 (1917},

Furthermore, in interpr‘étmg ‘the speczﬁc atatute involved here,
our Office has always held that "since neither the act nor the regu-
lations require that the Governn.ent determine whether s loon is
insurable before ithe Government will accept ingurance charges paid
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thereon, the lending institution that applies to JiUD for insurance
% % ¥ beara thes basic responsibility for determining that * % x
(the note] does not have a meturity in excess of that permitted by
the National Housing Act.' See 55 Corap. Gen, 118 (1975) and
B-172121, April 17, 1971, The lender must bear the san.e respon-
sibility for determining that a su>s~quent extension thereo? does
not exceed the statutory maximum,

In accordance with the foregoing it is our conclusion that the
voucher in question can-iot be certified for payment, The voucher,
tojether with the case file, is being returned to the authorized
ceriifying office who submitted same, '

fee .
Deputy Comptrol '{Ge‘r?'e'ral

of the United States





