H

DCCUMENT RESUNE
03612 - [A2593720)

(Limitation of Competition by Insisting on Unnecessary
Requirements ). B-187S€0. September 14, 1977. 8 pp.

Decision re: Burtcn K. Myers and Co.; by Robert P. Keller,
Deputy Cemptrcller General.

Issue Area: TFederal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procurement Lawvw IIX.

Budget Punction: General Government: Other General Government
(8C6) .

Organizaticn Concerned: Small Business Rdministration.

Authcrity: Small Business Act, sec. T7(i, J). 53 Comp. Gen. 522.
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The prctester protested several aspects of a request
for proposals, contending that the agency unduly limited
coapetition by insistinag on unnecessary requirements. It appears
that the solicitation restricticn hased on area bonndaries
ratner than on a specified numher of miles from central points
vas more restrictive than the latter approach, and the agency
needs could be met by the latter approach. The agency should
examine the restricticn prior to utilizing it in future
procurements. The agency decision to procure by means of an
overall packag¢ approach for a variety of services vwas not
subject to clbjection. (Author/Ssc)
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THE COMPTROLLER GENEAAL

DECISION OF THE UNITED BYATESR
WABHINGTON, D.C, apsae
FILS: B-187960 DATE: Sepvember 1%, 1977

MATTER OF: Burton K, Myars and Company

DIGEST: .

1. Where it appears that RFP geograpnic vestriction based ou
area boundaries tather than specifi<d number of miles from
central points iz more restrictiv: . an lacter approach
and agency neede couid be satisfivd oy latter approech,
agency should examine restriction prior to utiliziny {t in
future procurements,

2, Definition nf "ofSfice"” in RFP inclnding requlrement that
offer ' have publicly listed telepho.ie number in its name
for at least 1 year prioz to issuance of RFP is not unrea-
sonable in viuw of agency's need to have cont-actor located
in area long enough to be familiar with problems Ctowazd
which its scrvices will be directed,

3, Agency decision to procurc by means of overall package
approach for variety of services, rather than by procuring
various distinct services separately, is not subject to
objection absent: clear showing that decision iacked reason-
able basis,

4. RFP, provisions which limit auhcontracting to 50 percant of
assigned tasks, oven though tasks'are aasigned by agency
during term of contract cod contractor may not have in-houae
capability for ceértain tasks, appear to contemplate aastgn-
ment of wide variety of tasks for 50 percent of which cin-
tractor is expected to have in-house capability, but should
be clarified to make their meaning clear..

5. Agency is not required to equalize competition by taking into
consideration advantage enjoyed by one offeror by virtue of
its incumbency.

6. RFP provisions which vequizxe pricing of final report but do
not take such pricing into account inm evaluating proposals
should not be used in future procurements since evaluation
on such basis could result in distorted evaluation scores
which would not indicate lowest probable cost to Government,
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Burton K, Myers and Company (Myers) has timely protested
several aspects of request for proposals (RFP) RPP-SBA-7(1)~
MA-77-1, issued by the Small Business Administration (SBA) on
November 15, 1976. The RFP solicited offers for providing man-
agement and technical services in each of 43 apecified geographic
areas to individuals or enterprises eligible for such asaistauce
under sections 7(i) and 7(j) of the Small Business Act. The pro-
curement was a total small business set-aslde, Myers did not
submit & proposal in response to tha RFP; awards have beer wade
under this solicitation.

The protester's principal contertion is that SBA unduly
limited competition by inasisting upon unnecessary requirements,
thereby precluding or digscouraging many €irms from competing for
award. bMyers identifies two RFP requiremente which it ragards
as unneceggary. They required offerors to (1) have an office in
each geographic atrea for which it desired to submit a' proposal
r+d {2) submit a proposal to provide all of the technical/
zunagement services (tasks) apecified in the RFP. Myers also
a3serts that cartain other elements of the RFP are unfair or
improper.

Myers objects tu the 5eographic requirement on the ground
that SBA has not shown that an office located in each geographic
area ig needed to perform the cortract since it is Myers' under-
standing that all taska are performed outside the offsror's
office. Ia addition, Myers states that the restriction based on
geographic boundaries as opposed to a specified number of miles
from a central point may prodvce "absurd and unfair circumstances
in which firms located relativelv far from the specific area in
which the work will be performed may be eligible for the contract
while those closer in miles may be 1neligib1e. Myers also allegss
that the definition of "ofFica" in the RFP is arbitrary. Myers'
position is that "these limits on bidding are artificial and
s2rve no useful purpose except to exclud: firms from the ~omperi-

tive process."

SE" states that the rcstriction i3 valid because its experi-
ence with prior contracts indi:ates that its minimum needs can be
satisfied only through attaining the "very real benefits" derived
from requiring offerors to have an office in the geographic area
to be gserviced. Those benefits are reported to be-an "on the
scene'" contractor who can more easily and effectively provide the
services required and who 18 able to respond "quickly and effaec-
tively to the multitude of problems confronting socially or eco-
nomically disadvantaged firms."” 1t is further reported that an
additional benefit is the eavings to the Government of "e
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considerable amount of money in travel costs," We are also
advised that the restriction is framed in terms of geographic
4Trcas as opposed to miles from a central point because it would
not be administratively practicable to do otherwise. According
ts L4, the geographic boundaries utilized colacide with the
areas of responsibility normally used by SBA regional and dis-
trict offices to alleviate potential problems of overlapping,
SBA office jurisdictions and non-coverege of certain arras that
might arise {f "43 specified boundaries from 43 separate rasily
identifisble central prints" wers to be utilized,

We have recognized that geographic restrictions are not
unduly restrictive of; competition where they tepreaent th . actual
nceds of the contracting agency., See nescomp, . Inc., 53 Comp. Gen,
522 (1974), 74-1 CPD 44; Pla:tsburgh Laundry and Dry Cleaning‘Corp.,
54 Comp. Gen. 294 (1974N 74-1 PPD 27; Paul R, Jackson Construction
Cémpany, .Inc., andsSwindilliDressler Company,'a Division of bullman,
Incorporated, A Jolnt Venture, /55 Comp. Gen. 366 (1975), 75-2 CPD
220,fueta1 Trades;vInc., R-184098, August 3, 1976, 76-2 CPD 119,

"Here we do not question-SBA'a assertion that its minimum needs can

‘be ‘satisfied only by having a contractor located in the vicinity of
contract performance, We do question, however, why the geographic
restriction must be based on regional borders rather than on number
of miles from a central pcint, which under the circumstances would
appear > Le leas restrictive:.

In Descomp, Ine., supra, we said that "a gengraphic testric-
tion stated in terms of a certain radius of miles from a well-known
poin% % % * represents a reasonsble approach." 53 Comp. Gen. at °
529, 530. We have‘alao re:ognized that imposition of a geographic
restriction on the basis of a specified area may also be proper
under appropriate c;rcumstnnces justify]ng such a restriction. See,
e.g., Paul R, Jackson’ Construction Company, Inc., et al,. fupra
(District of Columbias; 53 Comp. Cen, LU2 11973) (San Diegu port
area); Metal Trades, Inc,, supra (Fifth Naval Distric:); B-178600,

Auguat 16, 1973 (Metropolitan Washington, D.C. as defined); B-175408,
June 28, 1972 (commercial geogruphic 1imits of Kansas City, Missouri),

Here, the only justification for the reatriction is asserted
to be administrative practicability. Wa have held, however, that
restrictions on competition may not be imposed solely for adminis-
trative convenience. Department of Agriculture's Use of ‘Master
Agreement, 54 Comp. Gen., 606 (1975), 75-1 CPD 4J. Moreovar, we do
not understand SBA's concern with respect to overlapping jurisdic-
tions and non-covarage of areas since selection of contractors
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without atrict regaxd to whéthrr their offices are located within
1 given SBA regicn or distriat vould not appear to affect eithex
the administrative responsibility of irdividual SBA offices or tha
coversage provided by the contracts awarded,

SBA questions what is to happen to the prospective ccutractpr
not Included within any geographic area if boundaries are to be
based on distances from central points, We would anticipate that
if SBA's minimum needs cap be satisfied by a restriction based on
tegional and district boundaries (thereby qualifying a firm located
at one end of the area so defined to provide servicas at the other
end of that area), they can also be ratisficd by boundaries based
on the distance from the approximate caanter of the xegion or dis-
trict to the most distant point of that region oz diastrict, J(f the
ceogravhic restriction ls imposed in that manner, some firms may
qualify for award of more than one contract, but no firm would be
excluded from every area for which a contract is to be awarded.

Wa recognize that the type of geograplic restriction uséd in
this case has been utilized in'past years by SBA, see Communication
Prodiicts Company; et al., B-186353, December 21, 1976, 76-2 CPD.508;
Donald N. Humphries.&-Associate:,. et.al., 55 Comp. Gen.;43Z (1975),
75-2 CPD 275, Stephen:J. Hall & .Asgociates, et al,, B-180440;
B-132740, July 10, 1974, 74-2 CPD .7; B-~178295(1), October 18, 1973,
without specific objection thereto being registercd by this Office,
However, we are recommending that the Administrator of SBA re-examine’
the restriction in light of the views expressed herein prior to
issuing future solicitatluns containing a geographic restriction,

.. th regard to the definition of the term "office”, the RFP
provided:

"o % & For the purpose of this solicitation an
OFFICE shall be defined as:

Y1. Offeror must be able to demonstrate that this
location has been the focal point of consulting

activity similar in nature to that required by chis
solicitation since at least November 15, 1975, i

“2. Offeror must be able to demonstrate that this
location has operated under the same ownership ur
mznag.ment since at Jeast November 15, 1975,

"3, Offeror must be able to provide evidence chow-
ing that at least one full-time (minimum 35 heur
work week) staff member has been performing services
similar in nature to those required by this so)ici-
tation since at least November 15, 1975. This staff
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member must have davoted at least 503 of his pro-
fassions] tims to the performance of such consult-
ing services through this location.

"4, nNfferor must have had a publicly iisted tele-
phone number in the .ame of cthe Offeror's fim
since 4t least November 15, 1975.

"5, Offeror must possess written evidance of
owaership, ronta! iease or other icrringemcnt indi-
cuting that this location has been operating since
at least November 15, 1975."

Myers objects to the RFP definition of office, It statea that "an
office is not determined by the fact it has a publicly listed tele-
phoae number in the name ol the offeror since November 15, 1975."

We agree that a publicly listed telephone number does not
necessarily 1ndicate the existence of a functioning place of busi-
ness. However, the 'telephone li.st:ing is simply one of five ele-
menta of the definition contained in the RFP, It appears that the
purpose of dcf:ln:lng "office" as is done in the RFP s to insure
that the contractor has ''en located in the area in which it will
prov{de managemernt sexrvices for a long enough pericd to have gained
exparience with the problems toward which i{ts gervices will be
directed and to have established a working relstionship with the
business community which it is to assist, We do not find that the
RFP definition of cffice is unrcasonable,

Myers also objects ‘o ‘the requirdinent that »roposala must be
aubmir.ted for all of the sexvices specified in'the RFP. Myers
ntatea \-l;hat the grouping of accounting witu production, engineer-
ing, technical, frasibility study, market analysis and other
specialized services effectively eliminates 10,000 small CPA fimms
from competing. Myers believes that SBA should allow offers for
only otie kind of service, such as eccountimg. On the other Land,
SBA states that the cmall business clients raceiving the m.n'ices
called for in the RFP do not need just accounting services, but
require, in varying degrees, ali of the services provided for. SBA
points out that the RFP allowed for subcontracting of up to 50 per-
cent of the raquired wo:%, and that several CPA firms submittel
propoaa’s based on tha‘ subcontracting provision.

she preparation and establishment of specifications to
reflect the minimum reeds of the Government are matters primarily
within the jurisdictior of the procuring agency, tince it is

$ |
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Covernment plocurement officials who are familiar with the
conditions under whici* similar services have been procured in
the past and are generally in the best position to know the
Governmenti's ngeds and hest able to draft appropriate specifi-
cations, 38 Comp. Gen. 190 (1958); B-176420, January 4, 1973;
Paul R, .Jackson Construction Company, Inc., et al,, supra,
Accordingly, we have recognized that the determination to pro-
cure by means of sn overall package approach rather than by
separate procurements for divisible portions of the total
requirenmant is within the discretion of the contracting agency
and will not be disturbed by our Office in the absence of a
clear showing that it lacked a reas}onaple basis. Allen and
Vickers, Inc.j Amexican Laundry Machiuery, 54 Comp. Gen, 445,
452 (1974}, 74-2 CPD 303; Control Data Corp., 55 Comp. Gen,
1019, 1024 (1976), 76-1 CPD 276; Memorex Corpr-ation, B-187497,
March 14, 1977, 77-1 CPD 187; Capital Recording Company,
B-188015, B-188152, July 7, 1977, 77-2 CPD __. No such showing
has been made ip this case,

Myevs also asserts that the 50 percent subconttactlng
limitation contained ia the RFP coupled with the RFP provision
that requires the contractor to cease subcontractor arrangements
whenever the SBA Project Manager determines that more than 50
percent of the werk assigned has been subcontractad, until the
appropriate Subcontracting levels have been reattained, is
unfair, Myers stataes:

"This presumes the contractor can do any function
for which tasks are written. The rerason he sub-
contracts is because of lack of in-house capability,
He does not write the tasks, s it is impossible to
control in-house versus sub-contracting mix unless
he does 1t all himself, This is a Catch-22 coudi-
tion,"

SBA's response 15 that one of the purposes of the provisions is
to discourage "brokered" performance and that ths agency's mianil-
mum needs require that fundamental reliance for contractual
responsibili ty be placed upon the prime contracter.

We agree thet a contracror may not have in-house capability
to perform certain of the tasks which might be assigned under the
contract and that those parcicular tasks may have to be subcon~
tracted, It appears, therefore, that the provisions in questionm
contempla te that the contractor will be assigned a wide variety
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of tasks, that the contractor is to have an in-house capability
to perform at least 50 perceat of those tasks, and that the sub-
contracting limitation is to be enforced, 'inder those circum-
stanccs, when more than 50 percent of those tasks have been fub-
contracted, We are suggesting to SBA that these provisions be
clarified to make their meaning clear.

Myers further objects to the provisiona of the RFP which
allows the contractor reimbursement for travel expenses and per
diem in accordance with prescribed Government travel directives,
but does not allow reimbursement for time in travel. Myers raa-
sons that this gives "an unwarranted advantage to the incumbent
centractor which has a good feel for both the location and mix
of individual tasks.'" However, we have recognized that a fimm
may enjoy a competitive advantage by virtue of its contract
incumbency and that there is no requirement for a procuring
activity to equalize compatition by takingiinto considecation
this type of advantage, Birdsboro Corporation, B-184691,
September 8, 1976, 76-2 CPD 226; Communicatirn Products Compeny,
et al,, supra,

Myers also conterds that one of the avaluation criteria is
defective. 'The RFP provides that "Propouals will be evaluated
on a point system pursuaat to the folloving factors, * # &

Maximum Points

"l. Quality, axperience and capabiiity
of staff offeror Iintendz to assigu
to this project..iveecescrscscscssnas-nss@0

"2, Previous experience and effective-
ness in performing services, indi-
cated by prior work and demonstrated
by ability to deal effectively with
individuals and eaterprises eligible
to be servedicissessrcteranasennscsaneesedl

"3, Man-Day Pricing (not to include
travel and per diem or final
report).....................---......---.20

Tigom

Myers asserts that since the price of the final report is not
considered in the man~day pricing element, the lowest offeror,
based on total price, “might mot get the most points.”

B e s —— . ——
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SBA advises that the final report is not considered in the
man-day pricing element because, in SBA's experience, the cost of
the final report is nominal, We think, however, that the pro-
tester has a point, Under this RFP, it would be possible for an
offeror to propose unrealistically low man-hour rates, which would
be evaluated in determining points to be awarded for cost, while
proposing an unressonably, hign price (which could not properly de
taken into accoun: in evaluating cost in light of the stated nval-
vation criteria) for the required final report., This, of ccursa,
could result in distorted evaluation scores which would not uc."-
rately indicate lowest probable cost to the Government. We are
suggesting to SBA that future sollcitations provide either that
the cost of the report will be evaluated or that the report is to
be furnished at no charge.

«f
Deputy Comptroll er&ne;{f“r

of the United States
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The Hooorable A. Yernsn Vesaver
Aduirvistrator, Small Businsss
Adminiastration

Dear Mz, Weaver)

Inclosed axe coples ef cur decisions of teday in respoase t»
protests of durton K. Nrars and Coupany and Dacision Sciences
Coxporation regarding request for proposals RFP=SBA~7(1i)=}‘»77=],

Ay indicated in the decisions, we have sevoral contarns
vegarding this solicitation. Tuey ary set forth briefiy belews

1. The XIP imposss a geographic restriction ou the basis
of B3A vegional smd 4.strict Loundariss. It appusrs that EBA's
zeeds could be sstisfied by a less restrictive geographic require~
munt, one based ot a uinber of miles frou 4 central point. See,
ia this regaxd, the discussion in the BDurtom A. Myers decislomn.

It is therefors recoemended that you xeview this geographic
sestriction prier to uuuuu 1t in future procuTements,

1, While in the Burtom K, Myers decision we have wpheld,
fa general, the ressenadlensss of the “effice” recuirement, the
vecord {a the Decisica Sciences Corporation case suggests th-t
the Tequirwmmt say he drawa more strictly thin L9 Decassary.
that latter caJe, the protecter was the highest rated offeror h
3 of the 4) geographic areas. As the fncumbent countractor in all
thase areas, the protestsr was veported 2o have parformmed satiee
factorily, but was found noaresponsible for failure to mest the
‘RFP's "office"” vequiresent, While we do not di{sagres with the
sesponsibility detemination, since the pretester had deconstrated
that scceptabla porformmancs may be achisved without an "office*ras
dafived, in the geographic arsa, wa suggest that & reviev be made

: of the necassity for the "effice” rvequirement prior to isming
\ solicitations fir future msnagement assiatance services. )

3., The solicitation limits subeontracting to 30 parc- -t of

the Sasks zssigned. 1t appears to Wy that the solicitation provie
sions sye intended %o appl7 whete a vide variety of tesks have besn

evh
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assigned to the centracter, end net 05 a situatign ‘tl the
sontractor has been assigned primerily tcshs for vhidh it
planned 18 suligutract Lecsuss of a lack ¢f {w-house capadility.
Ve suggeat elacification of these solicitaticn provisiens &
make their mesning clear im &b juent procurements,

4. The solicitation requires pricing of a finsl vepert,
2t angludes cousideraticn of that pricing im ;ru7033l evaluae
tion. As exple 2ed movs fully in the burton K, syers decisiem,
this could result in &m ixcucurzats indiecatiom of which proposal
wuld result in probabie lowest cost to ths Govarmment. Ua
suggest that in the future solicitations should yrovide fer
inclucion of tha cost of the report in the avaiuation or fer
fucaishing of the sport at no sharge,

Ve would appreciate your advice with resnect to the astion
Mhnmhmmmmmlm.u

forth above,
Siszarvely youzs,
er.mzb
Deputy, Comptoller Genszel
of the Unitad Sistas
Bucleauses






