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B~187858. April 28, 1€77. 4 pp.

Decision re: Unitranco; hv Robert F. Keller, Deputy Comptroller
General.

Issue Area: Federal Frocurement of Geods and Services (1900} .

Contact: Office of the General Couneel: Procurement Law I.

Budget Function: General Government: Other General Covernment
(806) .

Organizaticn Concerned: Federal jAviation Administration.

Authority: Davis-Faccn Act (40 0.S.C. 276a). &Y Comp. Gen. 289.
40 Comp. Gen., UB. 52 Ccmp. Geu. 544. P.E,F. 1-2.405(4) (2).
B- 182841 (1975). B-188192 (197%).

The protester objected to the avard of a contract for
construction work to any other fairs. The protester's lovw bid vas
rejected because of failure to neither acknowvledge nor return an
anendment to the solicitation. The bid was nontesponsive since
the amendment contaiuing Davis-Baccn Act wage determinpation was
per se xaterial and failure to acknowledge it say not be waived
as a ainor inforwality, despite the minimal ispact on price.
(Author/sC)
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THE COMPTROLLER OENERAL
OF THE UNITED BTATES

WABSHMINGTON, ©.C. 20348

FILE: B-187858 DATE:April 28, 1977

MATTER OF: Unitranco

NIGEST:

Where bid for construction work contiined notation
NONE" in space provided for acknowledgement of
nmendlenho, and where smendment containing revisions
to: appli;able wage determination issuad purguant to
Davis-Bacon Act, 40 U.S.C. § 276a (1970), was
neither teturned nor ackuowledged, bid is non-
responsive since amendmant cont:ining Davir-Bacon
Act wage determination is per se material and
failure to acknowledge it may not be waived »s ainor
informality, notwithstandirg minimal impact on price.

Unitrnnco has protested the award t) any other firm under invita-
tion for bids No. SW55-TQ-153 issued by :;he Federal Aviation
Adminis:tation (FAA) for construction HO'k at the Lafayetr2, Louisiana,

] Municipal Airpot:. The protest arose w!an the FAA advised Unirxanco

rthat its.low bid of $84,375 could not be accepted becnuze Unitranco had
neither returned ncr acknowledged amendment No. 1 tr ‘the IFB which
revised the minimum wages applic. ble to the project under the Davis-
Racon Act, 40 U.S5.C. § 276a (1970). In addition, in the applicsble
space in the IFB for acknowledgement of amendmenta, Unitrancc inserted
in handwritten form the notation "NONE."

Unitrance matmfa; -“that the bid may nevertheless be accepted. Tt
is Unitranco's prait’ .tat ,the insertion of the notation “NONE" was
merelv a clerical mit-.«e which did not affect the responsiveness of
the bid Unitranco atltes that its bid is responsive if the bid as
nubmitted evidences sufficient commitment to the terms and condi.tions
ofuthe IPB to bind Unitrance to those tems in the event the bid is
acceptad In this. connection, Unitranco urges that its failure to
acknowledge the amendment may be waived if the bid as a whole’ evidences
that the bid was submitted on the basis of the amendment, regardless of
whether the specified form in acknowledging the amendment was followed,
citing 49 Comp. Gen. 289 (1969); 40 Comp. Gen. 48 (1960). 1In support
of this argument, Unitranco notes that the applicable Davis-Bacon wage
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determination was physically attachad to the IFB vhen it wvas issued.
Unitranco state; that the logical inference from this fact iu zhac 1t
considered th: contents of the amendmant in the formulation of its

bid. Further, Unitranco points out that the wage determination was
published in the Federal Register before bid opening, thereby
coustituting notice to the world of its effect upon all projects subject
o its provisions. In these circumstances, Unitranco argues that an
avard made to it would bind Unitranco to the provisions of the wage
determination,

Alternatively, Unittanco contends that' the failure to acknowledge
the amendment can be waived as a minor informality pursuant to Federal
Procurement Regulations (FPK) § 1-2.405(d)(2) (1964 ed.). Unitranco
computes the difference in its bid price thributable to tha revised
wage determination at $455.11. This represents .527 percent of the
overall bid and 3.5 perceut of the difference between Unitrancc's and
the noxt low bid of the Johnston Electric & Cons*ruction Co. The rule
in 52 Comp. Gen. 544 (1973) is that if -{ne amount has a trivial.or
negligible a2ffect in relation to the overall scopa of work and the
difference deivean the low bids ic is de minimus., Morcvover, Unitranco
points out that 1o this case we are concermed with a modification of
a wage determination, not the impositior of an entirely new wage rate.

With regard to ita f£1: st argument, TInitranco maintairs that the
rule in 40 Comp. Cun., usupra, controls the present case. Here, Standard
Form (SF) 21, entitled "Bid Foru Construction Contract,'" states:

"In compliance with the above—dnted invitation -
for bids, the vndexrsigned hereby proposea to per-
form =11 vork for furn!ahing all 1ah0r, equipment
and materials * * * pnecessary for the accomplich-
mert of the above named project in strict
accordaace with the General Provisions (Standard
Form 23-A), Labor Standards Previsions Applicable

to Contracts in excess of $2000 (Standard Form 19A)
x k kN

The above-quoted language incorporating the same SF's as referred
to in the cited case make the holdiug therein applizable to the present
case, in Uunitranco's copinion.

In our view, Unztranco s bid is nonrelpcnaive. The insyertion by
Unitranco of the notation "NONE" in the space provided for acknowladge-
ment of amendments in SF 21 1nc1ud=d in the hid package operates as a
specific disclaimer that Unitranco could raise in the event of award
as to the applicability of the wage determination as revised by
amendment No. 1., Since the test of responsiveness is wiether upon
acceptance of the bld as submit * a bidder would be bound by all of
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the msterizl ﬁtovilionl of the IFB, the fact tl 't Unitranco would not
b2 bound renders its bid nonresponsive. Hartwick Construction
Gorporation, B-182841, Februsry 27, 1975, 75-1 CPD 118.

Furthermore, the two principal cases upon which Unitranco's case
is premised do not support its positicn, since they are discinguishable.
In 40 fomp, Gen., supra, the bidder failed to acknowledge an amendment
to an IFB which incorporated ihe applicable wage determination issued
purxsuant to the Davis-Bacon Act. The amendment was physically attached
to the IFB when issued due to the late receipt of the wage determina-
“ion . from the Department of Labor. !ae low bidder did not acknowledge
receipt of the anrndment in any form. 1In reuiing the provisions of
the IFB as a who' e, our Office concluded that th: bid could be accepted.
Speui‘ivally, ‘paragraph 19 of the Genaral Conditione providad that the
wlo_‘ietarminqtion referred to in clause 20 of SF 23A of the IFB was

. ucornoratad by eferenc- and made a part of the contrict. Also, clause

pro:lded that the applicable wages paid by the contractor to laborers

;fahala be Fonputad &t wage rates not less than the wage determination

of ttre: .cegatary ot Lahor 1* * * which is attached heraeto and made a
part hereuiu Conaidering - theae provisions, and the fact that the
amendment containing the wage deterrmination was attached to the IFB, we
concluded that the i:{¢dier would b: hound to pay wages at the minimum
rates in the wage deteruination. Therefore, the failure to acknowledge
the amendment could be waived.

‘ The solicitation in the cited case included the amendment in the
hid package as the applicable wage determinacion. Therefore, the pro-
gisions in the so‘ic‘;ation in the ¢ired case clearly had the ‘effect of
nnking the' anendnent and applicaltie wage rates therein a part of the
bld specificaticas, bindiag upon signing and returning of the bid. How-
ever, the solicitalion in the imstant case included the then applicable
vuge ueterminatiou ac part »f the specifications and the auendment

'reviaing the applicable wage rateg was issued as a separate document.

Therefore, while,“he provisions in the iustart solicitation refetred o
by Unitraaco wou:d effaccively bind the signer of the bid to the wage
determination inéluded as part'of the specifications,. they would not
have the same effect with r.gsrd to a revisivn of that wage determina-
tion not referred tn therein aud issued as a separate document, with
the requirement that it be acknowledged in a specific way and returnud
to the issuing office.

We also believe :hat 49 Comp. Gen. 289, supra, cited by UniLrauco
is distinguishzble. In ‘that case it was determined that the low bid -
was responaive even though it failed to include certain puges of the
spacifications included in rhe bid package ar issued. However, the
solicitation wae issued on SF 33, which included a provision that all
offers were subject to, inter alia, the specifications encompassed in
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the omitted pages, and the bid was sifved under the phrase "In com-
pliarce * ® ® gyith those specificatic is. Therefore, it van emcluded
that the bidder was bound by the terms facluded in the omitted pages.
Unlike that case, as noted above, there is no basis under tha terms

of the present solicitation to eonclude that Ui, “ti¢o would be bound
in .he abserne ~f acknowledgement and raturn of . = ameadment.

Finally, we do not agrae with the contention that failure to
acknowledge the amenduent may be wiived aa a minor informality as it
would have only a trivial or negligible effect on price. We have
held that the de minimus doctrine does not apply to this situation
because ‘the contract would not contain & commitment to pay the minimum
wages required by the Davis-Racon Act. Prince Conatruction Company,
B-184192, November 5, 1975, 75-2 CPD 279.

Therefore, the protest is denied.

- 7-‘{(’- s,
Deputy Comptroller General
of the United States
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