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l’rrotost of the Avard of Tuo Contracts for Eangise Gemerators to
je Used for Air Traffic Control Towers Wow sader Construction].
3-137829%, April 25, 1977. € pp.

Dacision re: Ziegler, Inc.; by Robert F. Kellexr, Deputy
Coaptrcller General.

Issue Area: Pederaul kracurement of Goods and Services:
Reasonableness cf Prices Under legotiated Contracts and
Subcontracts (1°04).

Contact: Office of the General Counsel: Procuwremont Law IX.

Budget Function: Geperal Gevernaent: Other General Government
(806) .

Oorganizaticn Concerned: Federal Aviation Adsiaistration; Aseeco
Corp.: IN-TROL Liv.; Sandis Detroit Diesel, Inc.

Authorlt’- F.P.R. 1-4.“01-5(b’. P.P.R. 1-2,202-5. & C.,P.R. 20.2.
B-183986 (1976) . B-178919 (1973). a8 Coap. Gen. 659. l9
Comp. Gen. 553. 49 Cosp. Gen. 556. 58 Comg. Cen. 1009,
Comp. Gen. 1012. 55 Comp. Gen. 999. 55 Coap. Gen. 1019.,
Ziegler Inc. v. BcLucn:. 8-77-Civil-66 (D. Ninn., Feb. 24,
1977 .

The protester claimed that the two succellful bidders
vere not responsive in their projrosed use of engines wvith higher
RPN capabilities than reguired by FiA. The language of the
specification should not be construed more restrictively than
its plain meaning. 1be protest vas denied. (Author/ss)
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%\ THE COMPTROLLER OENERAL
OF YTHE UNITED STATES

WABMINOTON, D.C. BOU4S

FILE: D-187821 DaTE: April 25, 19T7

MATTER OF: Ziegler Inc.

DIGEST:

1. Bidders offaring cogines rated at 1,200 to 2,400 RPM are
rasponsive to specification calling for 1,200 RPM engiues,
Language of specification should not be construed any
moxe restrictively thau its plain meaning,

2, Agency seeking manufacturars' literature describing equip-
ment offered by bidders should require such information to
be furnished with bid and not after bid opening.

Ziégler Inc. (Ziegler) has protested the awird of two countracts
for engine generators to be used by the Faderal Aviation Administra-
tion (FAA) for air traffic control towers now under comstruction.
Ziogler's protest is primarily that the low bidder in each case was
not responsive; because the sngine each proposed was rated for opti-
wal use at sither 1,600 or 1,800 revolutions per minute (RFM), while
the PAA specifications called for 1,200 RPM.

Two lepnrlte 1nv1tations for >ids are 1nvolv¢d in Ziegler's
ptotcst. The firat,;uo. ACBB-T—0009 (1FB 0009), issued August 13,
‘1976, was £or two easach 30 kilowatt (KW . power plants (no longer
reqnired and therefore not at issue here) and three each 30 KW
sugine generators. The second, No. AC3B-T-0010 (IFB 0010), issued
Augunt 6, 1976, was for eight£euch 125 KW engice generators and
four ‘each 175 KW engine generdtors. Prospective contractors were
to select components which would meet both design and perfommance
specifications and were required to iist the manufacturers and

model numberxs of the engines they propcsed.

On opening datc for IFB: 0009, September 14, 1976. the low bidder
wad Aseeco CorpozntLan, In-trol Division (Aseeco), cffering a .
Heveules D-4800 engine manufactured by White Engines, Inc. Ziegler,
the second low bidder, offered a Caterpillar 3306 NA.

On opening date for IFB 0010, September 8, 1976, the low bidder
was Sandia Detroit Diesel!, Inc. (Sandia), offering a Detroit Diesgel
12V71N for the 125 KW application and 12V71T for the 175 KW application.
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Ziegler was the vext lowest bidder offaring different equip-nt.
a Caterpillar 342T, for the 125 KW application., Ziegler offered
Caterpillar D342 engines for the 175 KW applicatiom.

The pertinent specifications of the two IFBs are nearly
identical. Article III, paragraph 3.3.2, piovides;

"3.3.2 Engine Descr!gtion = The engins shall

be a manufacturer's standard full diesel mini-

mun 8ix cylinder, four cycle, 1200 RPM, llquid

ccoled, equipped with all the necessary equip-

meat nnd auxiliaries to make a complete assem-

bly. With the engine g.nerator completely

asgembled snd operating at the rated RPM, the

minimum brake horsepower (BHP) applied to "the

generator shaft shall be 2 brake horl.pover

(BHP) per kilowatt (KW) output power at all

loads up to 100% of tie rated kilowatt (KW) of

the generator,"

L

(IF3 0010 was amended on August 10, 1976, to call for either a
two or four cycle eugine.) Paragraph 3.2,12 further provides:

"*The contracbor shall certify that the engine
generator unit furnished is designed (1) for
standby and continuous’ ‘power use, (2) with uoz-
mal preventative maintenance t) operate a mini-
oui of 3,000 hours without requiring major
tuneup or overhaul and (3) to have a useful life
of 12,000 hours when used for standby power and
60, 000 hours when used for continuous pouvr.”

Under Article VIII, contractors uuat warrant that#the engine -
generator sets are free of all defects, will conforn tolthe speci-
fications in all requirements, and will operate sutisf.ctorily for
365 days, with repalr or rcplaccnnnt of non-confo:ning parts at
the contractor's expense. In addition, the specifications include
type and production tests which each set must satisfy prior to
acceptancs,

On September 17, 1976, after bid opening, the FAA requested
prospective contractors to furmish certain additional informationm,
inecluding:

a. proof or manufacturers' literature showing that the
engines proposed were '"off-the-shelf,” unmodified engines, designed
to opsrate at best efficiency at 1,200 RPM (efficiency later was
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sxcluded from consideration by the FAA since it had not been
Yistad as an evelustion factor);

b, proof from manufacturers that at a speed of 1,200 RPM
the sngines would apply to the genmerator shafts a minioum of 2
braite horsepower (BHP) per KW output power (as required by the
specifications);

c. proof fim manufacturers that the engines would operate
for a winimm of 3,000 hours without major tuneup or ovérhaul.

Aveeco, by latter dated September. 24, 1976, submitted White
Engines, ' Inc. confirmation that its model D-4800 met all require-
ments, Sandia, on October 14, 1976, uuhnitted 1literature and
horsepower’ curves from Detroit’ Diesel Aliison Divhion, General
Motors Corporauon, and on November 2, 1976, provided the manu-
facturer's certification covering 3,000 hours: .of operation at any
spead batwein 1,200 end 1,800 RPM. In Loth calal, the FAA
determined that the eng!.nel would meet the spcciﬁut:lona.

Ziqler learned that the FAA plamed to award the contracta
to Aseeco aad ‘Sandia on November 16, 1976, and protested to our
Office om t.lut.date. Ziegler's appllcationn engineer, in a letter
dated December 1, 1976, stated that he understood the specifica-

. tions to require an engine designed to run at 1,200 RPM or slower,

not an 1,800 RFP e¢ngine slowed down below its designed operating
range.

‘ Heithct of {thc\low biddcts ‘had paid nttentlon to FAA .

nquirmntl for frequency tolerances upon’ load change, the protest
continued; the :White Engines, Inc._equipment was rated for generator
sexvice ul: 1, 800 RPM, with the point of maximum torque either 1,600

or 1,800 RPM depending upon application, while the Detroit Diesel
onginel were rated at 1,800 RPM, with the point of maximum torque
1,600 RPM, 2iegler's engineer argued-

"Por proper: lond aulnption. it is 1ncwnbent
upon: appl!.cation engtneeting ‘to assure that

as ‘load is applied rapidly’ lnd wroeed tends

to decrease -that torque nvaihbh should rise.
(This is called lugging abiiity.) This means -
that the poiut of maximum torque must be lower
than the generator synchronous speed in order
to assure good frequency control during load
application."
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Ziegler'a protest also stated that the engines proposed by the low
bidders had no published ratings at the spaed snd power required,
and that manufscturers' certifications did not raflect field or
installation experience.

While 2iegler's protest was pending, the FAA, on January 17
and 18, 1977, awarded the two contracts to the low bidders, Aseeco
snd Sandia, The contracting officer found that the  equipment was
_ urgently required, that further delay would jecparxdize coomission-

ing of the air traffic control towerr ana result in additional ex-
pense at the construction sites. See Federsl Procurement Regulations
(FPR) 1-2,407-8(b) (1964 ed.). .

Ziagler than filed auit in the United 5tates District Court,
District of Hinnesota, neeking a preltniﬂa:y injunction requiring
the FAA in auspend the contracts pending our decision, The injunce
tion was denied, the court’ finding that plcintiff ztegler had not
demonstrated 1rtepnrnb1e haim or & likelihood of success on the
merits. While eventual judicisl consideration was not precluded,
the court stated that it would initiully defer to the GAO, 2iegler
Inc. v. McLucas, No. 4-77-Civil 66 (D. Minn,, February 24, 1977)
(memorandum and order denying preliminary inmjunction).

Lt the outset, FAA asserts that becausa Ziegler kﬁhw in
early Septcmber that it was not the low bidder and was aware of
requests for additional data by mid-Octobcr, the Novcnber 16, 1976
protest based on the data requirement is untimély. Under 4 C F.R.
20.2 (1976) protests based on improprieties in solicitations are
to be made prior to bid opening and other protests are to be filed
within 10 days after the hasis for them i{s known or should have
been known,

Clearly, Ziegler's protest against awards of. contracts to
bidders it considers nonresponsive ia timely, becauae 2Ziegler
leamned of the proposed awards and filed ita protent with GAO on
the same dly. In any eveut, because the District Conrt is inter-
ested "in our-decision, we will coasider the protust on the merits.
Control-Data -Coxrporation, 55 Comp. Gen. 1019 (1976), 76-1 CPD 276;

Dynalectron Corporation; Lockheed Electronics Company, Inc,, 354 1d,
1009, 1012 (1975), 75=-1 CFD 341,

The main issue for our determinltion is Hhethtt the bid: of
Aseeco and Sandia were responsivé to FAA apecificltionn. As the
FAA report notes, the specifications in this case required a 1,200
RPM engine which would operate for extended periods without mljor
overhaul and for even longer periods wi_hout replacement. The
specificatiors did not trequire an engine which would operate with
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peak efficiency at 1,200 RPM, as Ziegler interpre : 1 them, We
do not balieve that the language of the IFB sghoula he construed
any more restrictively than its plain maaning. B=174919,

April 17, 1972,

On IFB 0009, Ziegler spparently assumed that Aseeco proposed
to use Hercules Model D-4800T engines, which have published ratings
only at 1,800 RPM (as indicated on the White Engines, Inc. literature
submitted with the protest). Actually, Ziegler proposed D-4800
engines wvhich have published ratings of 76 BHP at 1,200 RPM. For
IFB 0010, Datroit Diesel's literature shows that both engines
proposed by Ssndia operate ut 1,200 RPM. These enginea therzfore
meet the requireuents of the FAA design specifications.

' It may be, as Ziegler argues, that its engines are wore relisble
or-more erfficient than those of Aseeco and Sandia at 1,200 RPN,
because they are cperating on the down or right side of th: torque
curve. But such operation was not a requirement of the FAA specifi-
cations,

Z2iegler also argues that the FAA's request for additional
lnfornation shows that it was not swre that the low bids were respon-
sive, However, the test of reaponaix'neal is whether the bid, as
submitted, is au offer to perform, without exception, the exact thing
called for in the invitation, Unless something on the face of the
bid or specifically a part of it either limits, reducea, or modifies
the obligntion of the prospective contractor to perform, the bid is
responsive. 49 Comp. Gen.. 553, 556 (1970). Thus, we find mo
Teason to disagree with FAA's determination that the low bidders in
this case were responsive, - Although the engines proposed by Aseeco
and Sandia are rated at 1,200 - 2,400 RPM, they can operate at 1,200
RPM, ‘a5 required by the lpecifications. Acceptance of the bids
obligates the contractors to supply engine generator sets meeting
the FAA's performance specifications, Ex-Cell-O Corporatiom,
B-183986, June 3, 1976, 76-1 CPD 357, and in this case, to repai .
or teplaca any unqunlified equipment,

,lccau-e -the’ FAA'a post-bid opening request , for manufacturcrs
liternture has ‘created some confusion about reaponsiveness, we
recommend that’'in the future ff the FAA needs such information to
deteraine whether equipment offered meets its specificationa or to
establish cxactly what a bidder proposes to furniah Federal Procure-
ment ' Regulations 1-2.202+5 (1964 ed,) be observed. This section re=
quirea an agency to atatc exactly what descriptive data is to be
furnished with a bid, the extent to which it will be considered in
bid evaluation, and whether failure to supply it will render the
bid nonreasponsive., See generally Cummins Diesel Engines, Inc.,

55 Comp, Gen, 999 (1976), 76 1 CPD 248; 48 Cowmp. Gen, 659 (1969).
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The remaining iasues raised by 2iegler do not affact our
decisjon. Arguments that the engines proposed by the low bid-
ders have no published ratings at the speed and power required,
and that manufacturers' certifications do not reflect field or
installation experience have been refuted in the record, Both
Sandia and Abbott G, M. Diesel, Inc., for example, cited numer-
ous instances of actual use of the engines which they proposed.
Pinally, the FAA has stated that it has no history of procurement
of adequate or unqualified equipment, indicating it does not
believe any such precedent is being set, as stated by the

protester.

Accordingly, Zimgler's protest is denied, -

IZ’ e

Deputy Comptroller Generdi
of the United Statas






