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FILE: B-137718 | DATE: December 15, 1576
MATTER OF: jyreau of l.cl:i-atidn,

Departmant of the Interior
DIGEST:

When l.stako-in bid was duas rolely :oiulluu
der-tanding batween bidder aad <%s supplier,
valid contract is created by accaptrjce. Con~-

- tract may not be relcindld as unconscionabls
'#ince mistaks was not mo' 'zcut hlt Government
obviously 1is gettipg no--thing fur nutﬁing.
Termiaation !or csar.;icncs 1. not vccusmended
siuce ‘shat provision 1is dcﬁx;ntd prinnrily for
‘Covernmeut's ‘banafit and no. as mesns for te-
lieving contractsrs from burden of comivanc
performance. .

‘The Department o! Intexior has tequcstcd a decilica
by this O£fice as o whethar s Bureau of Reclamitforn ccn-
tract awvarded to Norch 'ncltic Lumber Company (Mcrth
Pacific) o!ﬂPor:l.nd Ortson,‘lay be zescinded or terminatad
for zonvenienca on grounds of a mistake in the price bid due
to a liuund.rntandinw bziwaen the contractor and its supplier.

o Th. conttlct. lu. 14~ 06~ 7ﬂ0 8486, coverin; 1a-inated
wood cros.nrnn—!or power ttanlui‘sion linds wis avwarded to
North ?ucific on July!ZJ, 1974, ior §22, 140. On July 30,
1976, 'Moxth: Pa*if*c adviled th- cContracting offiner that its
bid had bean bﬂhed rpon its sdpplier's quotavion for solid
wood crOlllr-c and that the correct bid price for laminated
crossarms would be 847, 000. The' nepart-ent of Interior
rec<limends rescirsion cf; kha contr“ct &8s unconscionalie,
or alternat;valy, tcrulnation for coivenierce as in the best
1nt¢r.st o! tha Gov.tn-cnt.

- Thtwrecord lhoVI ‘that invitation for bids (IFB Ne.
6-01-:04560" wae -isavad by the Bureau 5f Reclamation's
Lovn: Missouri Region on June 28, 1976. 1t soughtbids
for’ "200- aach "Crosllrns, Douglas Fir, 1--1nated. * &
and Crawing * ¥ #" 4 21 .and 25 foot lengths, to be
delivered FOB Mills, Wyoming. The specificatione stated
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that the crossarms should be “etructural-~glued laminated
timber," employing & waterproof type adhssive and with
top aud bortom laminstions frees of loose knots and open
knctholes.

The four bids received by the July 20, 1976 closing
date were as follows: ’

Morth Pacific Lumber Company $22,140.00
Niedermeyer-Martin Company $23,960.00
Webster Lumber Mills, Inc. _ $27,712.44
Cascadian Company, Inc. $32,496.00

One additioral bid, also in thec low $20,000 range, was
tejeccted as late, The contrecting otficor noter that
thesa pricel vere conside:ed cosmpetitive; no price

lists are piblished bacsuse the luabar garket fluetuates.
Yor thir reavon thn Covernmi.at estimate of $28,600 was
consldered unrelxlllc

A

‘ Worksheets and cther docanant- 'ubnisted by No:th
Pacific reveal that ite¢ bid price was basad on a cclophOne
quotation “rom ics suprlier, Frank 3rooks Nanufacturing
(Brookl) of Bellinghar,, Washington. Pacific assumed that
Brooks ‘was aware that the specifiiations called for lami-
nated wood-dacause Biooks rod reported an {aquiry Efrom
apother distributor; sctually, Brooks bolieved the in-

quiry was for soijd wnsd and quoted on thuz basis. The

discrepancy was not discovered until Brooks received
north Pacific's July 2£, 1976 purchase order with = 'copy
of the apecificatiorns,

The quastion for considsration bare is not whether
North Pacific made an ervor in its bid, but whether s
valid and bindin; contract w2s consummated dy acceptance
of the bid,

!As a general rule, whore after avard\~thc contractot
ullagcu a h‘-tnke in bid that was not - inducnd or shared
by the Govern-ont, he mult bear the consequances of the
apufacturing Compan Inc., 54 Comp.
CGen., 545 (1974), .74-2 CPD 393, and cases cited thexein;

Vee See Conséxuﬂtxou Comgnnx. Inc., 54 .Comp. Gen. 507

119765, 74=2 CPD 373, and cases cited thercin. 48 Comp.

Cen., 672 (1969); Hsltet Motor Truck COIplan B-185385,
April 22, 1976, 75-1 CFD 272; Robert McMullan and Soun,
In¢., 7-185032, March .18, 1976, 76-1 CPD 185,




\

B-187718

NQur Office had held thu: {f the I3 claacrly states the
Govarament's nesfs, to-ponllbllity for bid preparation
1ies with the b!uler. Unlees ‘the contracting oifice>
kaew or had reaffon ‘to know of the mistake prior to the
iverd, we hove considered it ¢ unilareral mistake and

Nave refusad to grant reliaf either by reformation or

toecission., Lav Brothers Confractipg Corpnration,
B-187512, Oc.obexr 19, 1976, 7'—2 CPD __.

The yule applies even uhon the mistake stems from

. misianterpretation of or sn error in a supplier's quotz2-

tiom. la a 1930 decisicn, we stated that 4f a bidder
hed:

:..
(R submitted a bid based upon a quotltxon
of its supplier thhout ‘definite knowledge
that. said quotltion covcred matecial seatirg
ite ‘specifications, that is a ‘matter with which
the Goveroment ir not conc.rned snd the bidder
must assume the .Dnncquencel thereof or look
to the supplier for adjustments in the matter.”

Bee lobetg_nlnuilaifiid Son, Inc,, supre; B-179695,
December 7, 1973; B-178675, July 9, 1973; B-177672,
Marcl: 5, 1973; B-175386, June 1, 1972; B-172205,
March 30, 1971, 5-159619,.Au3ult 2, 1966,

Ia the inlt.nt rale. the Irl clearly and unu-bxguuuuly
spérified laminated 4ood crossarms. There is uo evidence
to indicate that the contracting officer had actual knowl-
sdze of the error. On the contrary, in determining respon-
eivility prior to award, the contracting oXficer spoke with
a representative of Horth Pacific, who listed recent sales
of crossarms and stated that his company ‘was the largest
supplier of this type of crcasarm and "well aware of the
high quality requirement of the Douglas tir."

Nor do we believe thlt the conttlctinx officer had
coustructive notice Jf the possidility :of error. The
test for 'such notice ‘is one of rcalonubleuelo. i.e.,
whether und.r tlie facts and circumstances of a particular
case, there ucre 2y factors wvhich rrnlonably could have
raised the prasumption of error in the mind of the con-
tracting officer. Vee See Construciion Company, Inc.
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supra; Robert Iclullln and fon, Inc., iu ) TR Tho four
blds received ‘y t ureau o eclanation shovcd a
reasonab'a upward ptogzolllon. The diffezences among
them were not so great ass to put tho contracting oilicer
on constructive notice of any exror or give rise to a

'duty to verify the bid az required by Federal Procure-

ment Regulations § 1-2.406.1 et peq. (1964 ed, ). See
Porta=~Kanp Minufacturing Company, Inc., supra,: t $47;
Llw lrotsera Contracting Corporation, su rl' lobert )
McMul.an and Sons, Inc. » BUpras. Iorth Pacific faliied
to question the accuracy of ite supplier’s quotation;

there s even less. resson to expect the confracting
office: to question the bid,

In'cddition. we find that;th. eontrnc: csanot b.
relcinded on “the bllla of uncoasexonability. In order
to find a conl ract unconseionnblc, we have stated that

.8 bidder'- mistivz must be shown to te "so’ great that

e~ could be llidPthQ Governmeént val‘obvioully getting
something for nothing." 53 Comp. Gen, 187, 190 (1973);
Porta—-Kamp Minufacturing Compan Inv., supra; Walter

Motor Truck Company, supra; White Abstract Company,
B-183643, August 8, 1975, 75-2 CPD 98; Aercspace

America, Ine., Reguest for Reconsideration, 3-181439
May 27, 1975, 75-1 CPD 313 at 9, and court cases and
decisions cited therein.

We have . ‘found uncon-cfonabiiity ‘when” thn dioputlty
in bids betveen the contractnr and the mnext loaclt
bidder was 280 or 300 percent, On "the other hand,
differances of 55 and 358 percent have been connidcrcd
ipsufficisnt to. deuonutrcte unconacxonlbility. Halter
Movor Truck Conp.n supra; Aerospace A-aticq, Anc.,
Request for lecoa-zder-t jeration, supra. Im clt.l‘invofving
less of a difference between -bids, this Offica genarally
has required ddd{tional factors, such as quertions re-
garding the method of verification or suapicion of a .
specific mistake, before fiading unconscionabilitv., But
see 53 Comp. Gen. 1!1, sSupra.

The loveot bid,confot-ing to the opecifxcationl.
that of Webster Lumber Mills, Inc., at $27,712. 46. ie
$5,742.44 oxr 21 pexcent mnre than North Pacific’ s at
3122 140, We quiostion North Pacific's unsupported
allagatxon that to perform the contract azcording to
specifications its price would have to be $47,000, and
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canaot coucluda that the Government phbyjiously is getting
somnattfag for mothing. Nor can we fiad amy othar faector
which would justify rescission nn the baais uf unconascion-

abilicy,

For the foregoing .reasons, ascceptance of the bid
by the Bursau of Reclcmation created a valid -~nd binding
contract which fixed the rights aund liabilitice of the
partiea., We d0 ‘not rmcommend that North Pacific's con-~ '
tract be terminated for the convenience of the fovernment,
siace that provision is designed primarily for the Govern-
ment's tenefit and not as a means of relieving contractors
from the burdens of contract perforrance. See Veteraps
Adsinistration, 8-108902, May 17, 1974, 74-1 CPD 262.
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For the Comptroller Ceneral
of the Uiuited States
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