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Decision re: Government Contractore, Inc.; by Robart P. Keller,
Acting Comptrcller General.

Issue kret: Pederal Procurement of Goods and S¢rv/.cee (7900).

Contact: Office of the General Caunsel: Procuremeat Lawv I,

Budget Functior: National Defenze: Departmen? cf Defense -
Procurepent & Contracts (058).

organizaticn Concerned: Department of the Navy: Naval Pacilities
Engineering Command, Aléxandria, VA; E. C. Professional
Servicas.

Puthority: Service Contract Act (41 'J.S.C. 351). A.S.P.R.
2~407.8¢b) (3) (1id). A.S.P.R. 12-1005.8(h). 29 C.P.k. H4.145.
B-~182436 (1975). B-1768701 (1975). 56 Comp. Gen. 160. 55
Coap. Gen. 97.

The protes.er objected to the award of a contract vhich
contained an improper Service Contract ?ct wacy detarmination.
The Navy should terminate the contract dlﬁ resclicit the
requirement under the proper wage detern_naficn because tha Navy
failed to insure that the contract as awarded included the
proper determination. (Author/SC)
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FILE: BR~187671 CATE: Septenber 29, 1977
MATTER OF: Sovernment Coutractors, Inc.
DIGEST:

Where contract is awarded containing improper
Service Contract Act wage determination because
Navy failed to request nev determization when
required by ASPR §12-1005.8(b) (). month prior

o award) con:ract should be terminated and
requirement resc. cited under proper wage deter~
mination because davy falled to insure that
contract as awavded included proper determination
and Department: «f Labor has said thac revised
determination must be incorporated in contract,
Further, proper way to determine effect of new
wage determination on competirion is to recompete.

Govacnment Coniraciors, Inc. {CCI), has protested the
eward of a contract 1o E.C. Pronfessional Services (ECPS) by the
Naval Fac'ilicries ZEngineering Commznd for janitorial services at
the Sewells Point Area, Norfoulk., Virgiania, under invitation for
bids {IFB) No. N62470-76-B-0181.

This procuremen: has been the subjcct of several decisions
by our Office.

When bids were opined on Toptember 5, 1976, the low bid
cf $612,000 was submitied by GCI, ECPS was the fifth low bidder
at $751,680. GCI alleped an error in its bid and its request
for correctfon was denied by the Navy and its bild was rejected.

GCI protested thim action by the Navy :nd in our decision
in Government Contractars, Inc., B-187671, January 31, 1977,
77-1 CI’'D 80, we questioned the reasonableness of the denial of
€CI's request. Furthermorae, we noted that from the worksheets
sabmitted by GCI to support its rnquest for correction, it had
based its bid on 141,720 man-hours, whereas the IFB required
169,00C man-hours, Ne stated that this called into question the
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responsibility of GCl and recommended tha: a determination of
GC.'s rasponsibility he made prior to any awerd.

By letter of February 8, 1977, the Navy requested reconsidera-—
tion of our decision centending that the cowpliance with the
man-hourr requirement was a matter of responsiven~ss rather than
rcsponsibi];ty, and that GCI's bid could be disregarded withnut
a responsisility determination. On March 3, 1977, we affirmed
our prior decision as the bid of GCI was responsive on its face
and .t was only after bid cpening, through a review of the work-
sheets, thzt the maw-hour discrepancy was discovered. See
Governrent Contractors, Inc. - Reconslideratici;, B-187671, March 3,

1977, 77-1 cph 159,

By letter of March 27, 1977, the Nuvy requested clarification
of our prior decisions in view of the -.08s51bility .aat award to
GCI, even at its corrected bid price, could be unconacionable.
Further, the Navy argued t}nt if 1t made a negative responsibility
determination on GCI, when''the matter was submitted to the Small
Business Administration (SBA) for consideraticn of the issuance
of a certificate of competency (COC), a COC was likely to ke issued
because GCI did pussess the capacity and credit to perform the
contract but was not intending te utilize the required man-hours.
Therefore, J. SBEA issued a COC, the Navy would have to award to
GCI, knowi..g GC1l did not intend to comply with the man-lours.

The aame day, April 29, 1977, our 0ffice issued its decision,
which reaffirmed our prior decisions and answered the Navy's '
latest allegations. the Navy made an urgency dezermination under
gection 2-407.8(b) (3)(i11) of the Armed Servicves Procurement
Regulation (1976 ed.) and avarded the contract to ECPS as the
only bidder who stated it would comply with the man-hours require-
ment.

On May 9, 1977, GCI protested this award to our Office on
veveral grounds.

One basis of protest is that a new wage determination under
the Service Contract Act (41 U.S.C. § 351 (1970)) was issued after
bid opening and prior to the date the contract was awarded to ECPS,
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In a lecter dated Augtet 18, 1977, _he Department of Labo:
recites the following regarding tho wage determinarion contained
in thn IPB under which the award was m~de.

"It 13 our understanding that bids were originally
invited for (his contract on February 5, 1976,

and that rais invitation wos subsequently cancelled
when problews erose over the contract specifications.
The Department of Labor issued Wage Determiuation
74-1025(Rev.-2) on March 5, 1976, in response to a
notification frow the Navy of jts incert zo contract.
Tiiis determination was issued pursuant t:o Section 4(c)
of ‘‘he Service Contract Act and was based on a collec~
tive hargaining agreement negotiated by the Laborers
Intcrnational Unlon cf North America, who represented
the workers both at the Naval Afr Station and the
Navel Supply Centar.

"On April 1, 1976, W. M. Grace, Inc., was brought in
to parfort janitorial services at the Air Station
when Eastern Service Management Co. 'vas terminated.
Until & new contract covering Loth locations could

be awvardaed, W. M., Grace, and Su-f Cleaners, whose
contract at the Supply Ceatar had explred, were
performing on month to month extensions. \Vapg.: letor-
minatlon 74-1025(Rev.-2) was applied to these «on-
tracts and subsequent extensions,

"An IFB, containing WD 74~1025(Rev.-2), was again
iggur:d for the combined contract on August 9, 1976,
without proper notice to this office, Bidc wern
openad on September 3, 1976, Subsequent o the
opening of bids it is our understanding that cert:in
bidders filed formal protest with the * * *[General]
Accounting O0ffice. These protests necessitated
final award of this contract being delayed until
April 29, 1977, at which time E. C. Professional
Services received the award.

"Durang the period between April 1, 1976, and May 16,
1977, the date E. C. Professional Services took
over the contract, W. M, Grace and Surf Cleaners
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pericrmed custodia] sarvices on a month tu ronth
basis. Each ouz of these extensiuvns in effect
conatituted a wholly new contract. See Section
4,145 of 29 7F¥% 4 in this regard, The Department

of Labor was never advised of this situation and

ro cffurt was made by the Navy tc insure that

WD /4-1025(Rev.-2) wae tha appropriate WD feor the
numerous contract extensicns and :’.2 readvertisement
on August 9, 1976.

"On March 7, 1977, W. M. Grace and the Laborers
Iuternatiorial Union of Norch Awerica entered into

a collective bargaining agreement, with wages

and fringe beaefits that were to pecome effective

on April 1, 1977. Under Sertion 4(c) of the Serviece
contract Act this bargaining agreement would then
have estublished minlmun wage rates and fringe
benefits to be peild by any stceessor contractor.

Had the Department of Labor re ~i d proper notifica-
tion of the contract extension vriective April 1,
1977, a revised wage determinatioi. would have been
issued Lased on the afurementioned collecrive
bargaining agreement. This wags dete.mination would
have been applicable to the remainder of the W. M,
Grace - Surf Cleanzr contract and would then have
had application to the successor, E. C. Professional
Services under N62470-76-C-018l ag revised."

Further, Labor has advised the Navy that "* * * gteps should have
been taken to insure that the proper wage determination was
incorporated into the awarded contract * % #" gnd that "All
necegsary steps should be taken * # # to retroactively incorporate
* % ¥ (he revised wage determination into the contract.

Therefore, except for the failure of the Navy to submit a new
request for a wage determination (SF 98) pursuant to ASPR § 12-1005.8(b),
there would have been a new wage determination, effactive April 1,

1977, 1 month prior to the award to ECPS, included in ECPS's
contract.

We have recognized that affording pretection to service
workers and thereby furthering the purpose of the Service Contract
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Act may ve regarded as a compelling reaaon to cancel an IFB after
bid oraning in order to resclicit on a revisned wage determination.
Square Deal Trucking Company. Inc., B-182436, February 19, 1975,

751 CPD 103, Aleo, we have held that where a revised wage de:er-
mination is fasued after bid opening, but prior to award, and Che
contract is awarded on the bzsis of the old wage determination

and subsequently amended to include the revised determination,
corrective action should be taken. See Dyneteria, Inc., 55 comp.
Gen. 97 (1975), 75-2 cPD 36, affirmed on reconsideracirn in

Tombs & Sons, Inc., A-178701l, November 20, 1975, 75-2 CPD 332,

and High Voltage Mairntenance Corp., 36 Comp. Gen. 160 (1976),

16-2 CPD 473. Ve believe rthe rationale of .hose cases ig applicable
here since Navy failed to iasure that the contruct as awarded
included the proper wage det-+vninatica and has heen told by Labor

to make the appropriate revision to the contiact., In Dyneteria,
pupra, we algo notad that spe:ulation as ro the effect on competition
of a change in specif‘cations, 1nc1uding a new wage detecnination,
is dangerous and should bLe avoided as tlie proper way to determine
such effect is to rompete the procurement under the new rates.

Accordingly, we belleve the contracet with FCPS should be
terminated for the convenieice of the Government and the require-
nent regolicited under & pcoper wage determination.

Based on the foregoing, it is not necessary to consider the
other issues raised by GCI in its prectest.

Because our decision contains a recommendation for corrective
action, we have furnished a copy to the congrescional committees G
refarenced in mection 236 of the Legislative Reorganization Act
ef 1970, 31 U.5.C. § 1176 (1970), which requires the submission
of written statements by the agency tou tliose committees concerning
the action taken with respect to our recommendation.

Zete

Acting Comptroller Gene
of the United States
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Beptanber 29, 1977

The Honorable Floyd D. Spence
House of Representatives q

Dear Mr. Spence:

We rafer to your letter to our Office dated May 10, 1977,
in regsrd to the protest of Government Contractors, Inc.,
concarning the award of a contract under invitation for hids
No. N62470-76-B-0181 issued by the Department of the Navy,

By decision of today, copy enclosed, we have sustained
the protest.

Sincerely yours,

ﬂ?kif'lt‘

o icting Comptroller General .
of the United States

Enclosure
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September 25, 1977

The Honorable John L. McClellan
Chairman, Committec or Appropriations
United States Senate

Deatr Mr. Chairman:

Enclosed is a copy of decisin B-187671 of today in the
matter of Government Contractors, Ioc., wherela we recommend
that the contract awarded under invitation for bide N62470-76-
B~(0181 be terminated for the convenienre of the Govermnment because
it did not include the proper wage determinatioun under the Service
Contract Act (41 U.S.C. § 351 (1970)).

The agency has been advised of its obligations undar
section 236 of the Legislative Reorganization Act of 1970,
31 Uu.8.c. § 1176 (1970).

Sincerely yours,

ﬂwkﬂ']«a_ :

Acting Comptrol'er General
of the United States

Enclosure
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Septemor~ 29, 1977

The Honorable
The Secretary of the Navy

Dear Mr. Secratary!

Enclosed is8 a copy of our decision of today in the matter
of Government Contractors, Inc., wherein we recommerd that the
contract awcrded under invitation for biids N62470-76-B-0181 te
terminated roi the convenience of the Government because it did
riot include the proper wage Adeotermination under the Service
Contract Act (41 U.S.C. § 351 (1970);.

As the decision contains a recommendation for corrective
action to be taken, it has been transmitted by letters of today
to the congressional committces named in section 236 of the
Legislative Renrganization Act of 1970, 31 U.S.C, § 1176 (1970),
which requires your agency to submit to ~he named committees within
prescribed times written statements of the action taken on the
recommendation,

Ye would appreciate advice of whatever action is taken on
the recommendation,

S8incerely yours,

/ Z‘% 1o .

Acting  Comptroller General
of tho United States

Enclosure
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September 29, 1977

The Honorable Jack Brooks
Chairman, Committee on Government Opevations

House of Representatives

Dear Mr. Chairman:

Fnclosed i8 a copy of decision B-i87671 of today in the
matter of Government Zontractors, Inec., wherein we recommend
~that the contrunt awarded under invitatisn for bids ¥62470-76-
U-0181 be terminated for the convenience of vhe Government because
it 31d not include the proper wage determination under the Service

Contract Act {41 U.S.C. § 351 (1970)).

The agency has been advised of its obligations under
section 236 of the Legislative Reorganization Act of 1870,

31 u.s.c. § 1176 (1970).

Sincerely yours,

ﬂ? ‘kvf P

Acting Comptioller General
of the United States

Fnclosure
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COMPTROLLIFR GENERAL OF THE UNITED STATES
WABHINGTON. D.C. 20848 VA

~eave D-187671

September 23, 1977

The Honorable George . Mahon
Chairman, Committee on Appropriations
House of Representatives

Dear Mr. Chairman:

Enzlosed 1s a copy of decision B-187671 of today in the
matter of Gecvernment Contractors, Inc., whereln we recommend
that the conrtract awarde: under invitation for bids N62470-76-
B-0181 be terminated for thke convenience of the Government because
it did not include the -~-oper wage determination under the Servize
Contract Act (41 t1.S.C. § 351 (1970)).

The agency Lhes heen idviged of its obligations under
section 2306 of the Legislative Reorganization Act of 1970,
31 u.s.C. § 1176 (1970},

sincerely yours,

YT kot

Acting Comptroller'General™ |
of the Unitad Srates

Enclosure
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WASHINGTOX, N.C. 20348 /{2’ P

mowmyon  B-18767).

Septenber 25, 1377

The Honorable Abraham A, Rib<{coff
Chairman, Committee on Governmental Affairs
United States Senate

Dear Mr. Chaiirman:

Enclosed is a copy of decision B~187671 of taday ir the
matter of Government Contractors, Inc,, wherein we recommend
that the contract awavrded under invitation for bids N62470-76-
B=-(181 be terminated for the convenience of the Gove mnment because
1t did not include the propar wage determination under tie Service
Contract Act {4%1 U.E.C. § 351 (1970.).

The agency has bean advised of its obligations under
gecticn 236 of the Legislative Reorganizetion Act of 1971,
31 u.S.c. § 1176 (1970).

Sinrerely yours,

/fgbﬁ? ’Qg“qqdk

Acting Comptrcllur General
of the United States

Enclosure
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