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THE COMPYROLLER uuu-n;\t‘“" I
OF THE UNITED SBTATES
WASBSHMINGTON, O.C. BEOEaS

FILE: 3-187460 dATE:!cbruuy 3, 1977

MATTER OF: san Diego Marine Construction Corporation

OIGEST:

Requirement that ship ovethaul contractor furaish a report

of estimated cost breakdowns for specification work items

upon conpletion of work nsed not be specifically authorized

by statute ox "ﬁulntion since it is teasopably ralated to

Mavy requirements 1'ot zrepair and overbaul of vess=ls, which
* 1s authoriszed by statute, and is not otherwise improper.

i
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,. Sam Dtcgo Hnrtne constructton Corporation (suuc) r&leltl the

fnclusion in invitation for dids {IFR) No',’ N62791-76-c~0176 of
Itew’ 039-61, a .provision rcquittn; the cohitractor to provide a
toport of estimated cost breakdowns for various specification
items upon coupletion of the cantrnct requiremant for the overhaul
of the USS Bristol Gounty. SDMS contends that the Navy's action
is 1nproper ‘bacause: (a) the Navy .la3 no nftttmative ztatntory or
regulato:y basis to rcquir& the auh-illion of esthated codts on

:advertised, fim tixnd-pride contracts; (b) ‘the contracfor is pro-

bibited frow' recnvering theél cost of preplr:lm_, the sost data; (c)

the requirement is not mandn_o-y on all Navy' contractlng activities;
and (d) the disclosure of the data furnished under the disputed pro-
vision would be detrimental to the competitive bidding process,

The solicitation provinion requiren the contractor to. "pravide

rcport, upon completion of the contract period" of the estimated
costs for specification work items broken doym bty direct laber,
diract m&terial, subcontrac: costa, and estimated total costs, in-
cluding profit, The Navy riports that it requires the submission
of this information because it is nmot provided by the bid price,
which 1is an aggregate amount for all work items, but is needed by
the Navy for planning and estimating the cost of future ship repair
work,

The pro;ester “does not diapute the Navy's nged for" this data,
but‘exprlsstl concern over the absence of any spaciiic statutory or
tegulato;y authority pUraunnt to which the Navy can impose this

.Taquirement. In this connuctién, ‘the protester refers to 10 U.S.C.

§ 7301 (1970) and Armed Services Piocurement Regulation (ASPR) 88
3-807.3(£f) and 2-102,1(db) as anthority for requiring submission of
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cost or pricing dgtl in situacions nnt \ppllclblc heve, and
impliex that without soma siinilar provil_on applicable to a
formally advartised procuremsnt for xepair of a vellol the
Nevy cannot properly impose the re, : ' weent,

The prnteltnr ] polition is unaound The ltatutn:y and
regulatory provisions cited by the protaster require the sub-
mission of cost or pricing data prior to aud as a condition of
award so that the contractiug officer can determine that the

contract will be awarded at'a teasonable price. In this

instance the submizsion nf data is nit imposed as a condition

of award, but as & requirement of:contiagt pcrfo:nance. In_
this}rogard we have repeatedly held :hur the. determitation of

an agency’s needs ir within the broad: dlne:ation V.ltdd in

ageucy afficinla,‘seu Julie Research Laboratories, .Inc,, 55 Comip.
374 (1975),.75-2 CPD 237 and casus citad therein, subject, of
co'ITse, to the requireuenf Ehat the procuremant of luch nlcdl

be contiatant&with the applicable authorization and appropriafion
ctatutel. *See 54 Comp. Gen. 976 (1975); 53, id. 770 (1974); LTV
Aerospace Corporation, 53 Comp. Gen, 307, 315276 (1975), 75-7 CPD
203, Here it Ls mot dispnted that the Navy 1s authoriud to
expend appropriated funds for repair and ovcrhaul of; ves:els, see’

. the 1977 fiscal year' Departnent of Defense Appropri.tion Act,

Public”Law 94-419, npproved Septemb.r 22, 1976, 9G: pt:t. 1279,
and -in" our opinidn the requlreaent for the.cost dati. is reascn-
ably related to the Navy's general requirementa for! nhip repair,
Accordingly, we find no Lasis to conclude that the Navy is with-
out authority to require & contractor to suiait the cost break-
duwns as a pert of contractual parformance.

J We also find 0 mcrit to the protester's other contentions..
The contractor is not'precluded from recovering the cost of fur-
nishing the requirud datn, -as 1t may take such.cost intoi;ccount
in computing its, aggregate bid prict. Parngruph 3:3 of Item
009-61, cited by the proteatet, vhich'states, that the "estinated
cost for nharge(s) to: perfnrm.the fortgoing shall be. 1nc1udad in
the estimate for the lpecificatlon work and are not. to be ‘ceported
separately," does not preclude cost rec ovety; it nnru1V.=elieves
the contractor from hnving~to submit a cepnratc r.port on esti-
mated costs. for the prepurntion of the report required by Item
009-61, Hoxeover, the fa-t that not all- Nivy activities reiuire
the submission of such data does not establish that the requi:e-
ment is improper, since individual contracting activities may
determine their own reasonable requirements,
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W.n ra;ard to uu prot.utu s final po:lnt, mt tha
disclosure of data furnished undex Item 009-61 would huve a
delatarious effact onithe compatitive bidding wystem, SDMC,.
argues thit "full disclcsire of bid data to auyote on snl_a
* % % bids deitroys the whole. conupt of the bidding process"

‘und that "/p/roliferation’ f contractor cost data within gov-

erment contracting agancies parrows the inherent difference
betwéen advertised and nqotiltcd bids and is subject to -
possible abuse,” We do not understand this contention since
it 13 clear’that the: tequirﬂunt would Lave no effect on awarxd
of the currant c.ontrut and it is far from clear how a futura
copatitive’ p"ocutmnt ‘'would be adversely affectsd, Tu this
regard, the Navy statess

"It 1is l-pouibh to. cmeive hom fuiure awards
could. b- affectad by £omr coatractox's xeports.
The tnfomat:lon itself! is sdequately’ p:owcud
froa ducl.olure to ‘others by 18 U.E.C. 1905, and

s posaible futurc advertised comtract will be
avarded merely on the buh of bids and its under-
lying IF¥B."

We agree with the Navy. ‘

The proi;ut is .denied.

k‘14-“_
. Deputy Comptroller General
of the Un/ted States





