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‘MATTER OF: Informatics, Inc.

DIGEST:

Where RFP requires offerors to assume file system of incumbent
contractor which may not e.xcnd 20,000 £412as and contracting
agency has available dsta that nhm' file contains less than
1,500 files and hae contained that amount for aubstantial period
of time, such information nho'tld have been included in RFP to
allov offerors to reali-tically price proposals. Recommendation
is made that negotiations be recpensd and another round of best
and final offers be received and evaluatad.

Racord does not nupport allegl:i.on that contractor gained unfair

cmpot::ltiva advmitn.ge by* conduc:tns test to prove certain, capability
to contracting agenicy with view o modifying iontract. Conduct of
teat wvas within discretion of agency in area of coatract administra-
tion and fsct that capabiiity was required under pending solicira~-

tion of contract does not alter finding.

On May 28, 1976, the Department of c_arcc (Commerce) issued

raquest for propouls (RFP) No. 6-36995 for the- preparation of patent

data for pazent Tull tecrt datu bases for the Patent and Trademark Officc.
On August 12, 1976, a contract was awarded to International Computaprint

Corporation (ICC) for the requirement, which award has been protested
to our Office by Informstica, Inc. (Informatics).

of the Patent and Trademark Office's requirement and prior solicitations

For a clear undersfuhding of the protest, a review of the history

for the service ia neceasary.

Undtr the cémtract, the contractor will be furnished a number

of approvad pateuts per ueek vhich are to be-converted into machine
language on ugnetie conputer tape. Saveral different types of tapes
are to ba produced for various uses. Master tapes are to be prepared
containing the Tull tex!: of the approved patents which will be avail-
abla for distribution to industries desiring to store current patent
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inforastion on computers. A second type of tape required will be
uasad by the Goveinment Printing Office (GPO) on ira Linotron machine |
to priat the official Gazette of the United States Patent and Trade~- i
mark Office. Other types nf tapes required arc for reissues, -

' defensive publications, deuigns and plants. An index to the official

Gazette must also be prepared by the contractor.

ICC wan awarded the initial competitiva procuvement in April 1970,
Since 1970, ICC's contract has been extendad during a serfes of attempted
procurements which never resulted in the sward of a new contract.

Before the instant RFP was issued, Commercs sought to procure the
services under invitation for bids No. 6-36976, which was canceled on
May 14, 1976, following our recommendatiom in International Computsorint
Corporation, 55 Comp. Gen. 1044 (1976), 76~=1 CPD 289.

RFP 6-36995 requires the contractor to photocoapose complex
work units including tebles, equations and chemical diagrams vhereas
under the earlier solicitations, these items, mainly chemical diagrams,
were omitted from the tapes and instead, the diagrams were hand-pasted
in the final print cf the Gazette.

Informatics' first basis of protest is that the RFP contained
inaccurate {nformation and estimates which misled Informatice and
any other offeror except the incuawbent, ICC.

The BFP contained the following information with ragard to the
"Fateat Application Suspense File" in the Scope of Work statement:

"B, Pateat Application Suspense File

"Contractor must establish and maintain an auto-~
mated system capable of storing a subsidiary file
or full-text patent application data equivalent

to an estimated 20,000 patent applications resident
in the Series 4 Suspense Filea. At the beginning
‘of a contract year, and without cost to the govern-
ment, the P & TM Office reserves the right to
require the contractor to receive and implememt

an existing Suspense File (in the Version II
foruat) which may not exceed 20,000 Series 4
patent applications. * #* »"

The Series 4 patents are patent applications made available to
the contractcr for datz preparation prior to the patents being approved
for publication, usually because the necessary fee has not yaet been
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paid. These uriu 4 patrants are processed by the coatractor and
put in & lu.pmsn file. ‘“hen the fee is paid, the Patent Ofifice
advises tha contractor of such payment mad the Serias 4 patent is
remo7d Jrom the juspense file and is published u5 a Series 3 patent
in the Gazatte. If the fee is not pald by the applicant within

3 months, the spplication is considared absndonad and the contractor
is advised to delata the Series & vatent. fxom the suspensc file.

Informatics nr;uen that it bascd 1t proposal on satablishing

" the capability of hundling 20,000 Series & patents in the suspense

file and vpon having ‘to assume the incumbest contractor's suspense
file, which may contain up to 20,000 Series 4 patents,. Howvever,
Informatics states that during a meeting with Commarce officials,
following the award tco ICC, it was advised that there were currently
no . Series 4 patents in the contractor's weekly workload. Thereafter,
Infomtic- requested copies of tke Patent Office records which
reflected the suspense file activity wnder the ICC contract. These
records show the number;of Saries 4 und. Series 3 patants piven to
the contiactor on a weekly basis from July 3, 1973, to ‘December 14,
1976, aud the total Series § patents r-sideant in tha lulpunlla file
each waek, These figures show a steady decline in the number of
Series 4 patents given to the contracrtor msd a corresponding decrease
in the sizz of the suspense file. As the vumber of Series 4 patents
declined, the number of Series 3 patents increased so that the total
number of pateats 31van to the contractor weekly stayad within the
wesakly workicad estimate contained in the coatrsct. The following
chart sumsarizes the racords of the Pateat Oiliia ¢ a A-month Lasie
showing the maximum and minimum number of each type of pateats given
to the contractor and the fluctuation in the guspense file during
that 6-socnth perioc:

SR=14 Si-3 Suspense File
/3173 - 12/25/73 1,400 - 860 93 - 230 16,152 - 14,159
W1/7% -~ 6/28/74 1,240 - 0 567 - 283 15,677 - 12,447
1°2/74 - 12/31/74 1,166 - 0 1,213 « 232 13,206 - 10,076
1/7/15 - 6/24/75 795 - O . %X - 374 9,665 - 5,025
7/1/75 - 12/30/75 3646 - 0 1,375 - 905 5,653 - 584
1/6/76 - 6/29/76 : 0 1,845 ~ 1,316 572 - 0
7/6/76 - 12/14/76 0 1,510 - 1,004 )
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Informatics contends that the misleading information contained
in the RFP caused it to overprice irs proposal by subecantially more
rian. the $3,423,60 difference in the avaluated prices f 1iC und
Inforvatics, Informatics rnrgues that the above-quoted portim of
tha statement of work caused Informatics to increase {:s overhead
coats in its proposal as neither the saintenance of the Suspenae
file nor the assumption of the incumbent's susperass file 1s a
reimbursable contract item, which was reparataly priced in the RFP.
Further, as ICC was the incumbent, it knew the real 8tate of the
suspense file, and therefore was not uisied by the RFP estimates of
20,000 files.

. . Commerce, in responss to the above argumeut, states that the
figures contained in the RFP were not firm figures of the sira of the
suspanse file, which changes from week to week maing to the addition
and deletion of Series 4 patents to the file, The £igures were
placed in the RFP to show the maximm that would be required of che
comtractor.

Before proceeding to the merits of this bagis of the proiast,
the contention by Commerce that this ground of protesft is untimely
under our Bid Protast Procedures (4 C.F.R. part 20 (1976)) must be
diacusse-d,

Commerce contends that acceptance of Inforustica' posirion that
the information regarding the suspense file was crucial to the pricing
of a proposal leads to the conclusion that the sbamce from the RFFP
of definlte eatimates for the suspanse file was & defuct apparent
from the face of the solicitation which should have beea prntested
prior to the closing date for receipt of imitial proposals. See
4 C.F.R. § 20.2(b)(1). Comaerce also relies on a recent decisicn
by our Office (Data 100 Corporation, B-185844, Octeber 21, 1976,
76~2 CPD 354), which held that a protester alleging that a Government
estimate omitted from the RFP was necesssry to propo¥ly conpute its
price had to proteat such omission priow te the closing data for
recaipt of proposals to be timely.

We believe Data 100 is distinguishab.: frow the instant protest,
In Data 100, the solicitation contained 1. :atisates or guidance
with regard to a requirement of the solici‘s. ‘cn. Therefore,
wa found that if the protester needed this i-formation to compute
his proposal price, it should have been appiarent prior to the closiag
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date for receipt of proposals and rbould bave been protested at

that tima, Here, the RFP containrnd figures relating to the suspense

file cud baved cn what Informatiis lsarned at the mseting, it now

allages it was misled by the figures in ihe RFP. Accordingly, we

find this issue to be timely protested and will oroceed to the merits.
. It is clear that the disputed clause demands two distinct
requirements of the contiactor. First, he must establish and wmain-
tain & suspense file capable of storing data equivalent to an estimated

-20,000 patent filea. BSecondly, he may be raquirel to receive and :
implement an existing ruspense file which may nor exceed 20,000 Series 4

‘files

Cc-ctcc contends that und-r the first requirement tha coutractor
had to be able to maintain c,.-us;cnu file equivalent to 20,000 patent
applicacions. Unlike the s<cond ‘portion which indicates the receipt
of the suspense file at the beginniig of the contract year, no time
is indicated ao to when’ ‘that ctpabﬂity might be called upon. Commerce
ltatcl that it used the 20,000 figvxa for the capability it needed
based ‘on the maximum a:h. AN of the file. Aa application is normlly
abandoaed in 90 :lays i 1 neceasary fes has not baen paid. Thirteen
issuesn occur 'in a 90-day pcrlod and the mcet files that can be sent
the contractor with notice of an increase 1a 1,400 plus 15 percent or
1,610 per waak, Aspuming no fees weres paid lnd all the files sent
l:he contractcr were Series 4 files, the largest the suspense file
could get befors the oldest Sexies 4 files were deleted from the file
would be 20,930 (1,6.0 x 13 = 20,930). Cosserce contends it still
requires this capability.

Informatics s:atu it was -islcd by the 20,000 ﬁ.gute and incor-
Forated in its overhead a significen: sum, uhich exceeded $8,423.60,
to establish such a file, while ICC, which knew the present state of
the suspanse filae, probably only priccd it an a contingency in 1its
overhead, 1f at all,

He find Cowmerce has justified its iaclusion of thc 20 000 file
figure "in the fivur portion of the clause and, under the terms of
the solicitation, a coatractor would be rqcircd to maintain a file
that size at no extra charge to the Govermment. If ICC did price

. ita proposal as alleged by Informatics, it did so at its own risk and,

in the event the suap-rnse file reversed its current trend, would
suffer the financial coneequences.

Whereas the first requirement related to a capability that could
be callad uvpon during the lifa of the contract, the sacond requirement .
must only be fulfilled once, at the begimming of the contract year.
As noted below, we believe thig dii~inctiom to be criticul.

-’
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Comnerce and Informatics disagree sbout the amount of control
Commerce is capable of exerting on the Seriea 4 suspense file.
Taformatics arguea that the number of Series 4 files iu the suspense
file is within the control of Cosmerce and, therefore, the use in the
RFP of the 20,000 file figure was misleading baczuse at the time the
solicitation was issued there were no Series 4 files in suszpense and
only 1,247 Trial Voluntury Protest Program (TVPP) files. Thara is
a dispute whather the TVPP applications are a part of the Series 4
suspense f£ile, but it is not necessary to raso.ive that queation in
vievw of cur position below.

Commercae resvpotids that it cannot control the size of the suspence
file for vavious reasons and, chersfore, the second requirement only
stated the maxim gize file an offaror would hava to ascume. Comaerca
states chat the "may not excerd 20,000" file: means from 0 to 20,000
files and an offeror had nc right to expu:t rhat the file at the
beginning of the contract year would equal 20,000 files.

Regarding the factors oeyond the control of Ccamerce which affect
the size of the suspense file, Commerce cites productivicy of the
sxaaining corps, personnel hiring freaezes, naw Patent Oifice programs
and bulgetary limitations.

According to Commerce high productivity by the examining corps
increases the number of fee requests, which causes more fea-paid
cases, and reduces the number of non-fee-paid cases that go into
the suapense fjile. Howcver, Commerce argues that this productivity
1s affected Ly hiring freezes, wvhich are impoesible to pradict.

The new programs referred to by Commerce i#a the TVPP and the
Proof Copy to Applicant Program and it is contended both of these
programs would cause more files to enter the suspense file.

Coumerce states the most important unpradictable influence is
budgetary limitations. Since the cost:of kayboarding Series 4 files
is almost half that of the complate publiecation process, the Patent
Office can reduce expenditures by reduring the number of published
patents per issue while increasing Series &4 keyboarding.

While our Office rccognizal that certain of the above factors
could have an effect on long—range estimating of the size of the
suipense file, we believe “hat thz Commerce Department could have
more accurataly predicted the size of the suspense file a new con-
tractor would have to receive at the begianing of the conttact ysar
(4 months ufter issuance of the RFP).
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Regarding the productivity . .' ths examining corps, Commerce
notes that there had been = hirin; freeze fcr over 191/2 years
vhich was not lifted until after the awvard to ICC. However,
Commerce states productivity would not be affected for 18 months
after the freeze is lifted, the normal traiming period for an
examiner. Thersfore, even if the hiring freezs had been lifted
the day after the RFP was issued, it would have had no affect on
any aestimate of the gize of tha suspense file at the beginuing of
the contract year.

Concerning the TVPP, the program had expired by its own terms
prior to the issuance date of the RFP and would have had no subsequent
effect on the size of the suspense file. The Pronf Copy to Applicant
Program wae not to be implemented rmtil after the new contract was
avarded and also had no effact oa the file siza.

Commerce refers to a Ludget cut made after the award to ICC
which will affect the size ox the suspense fila brcause more files
will have to be sent to Sariee  files %o coaserve funds, However,
00 budget cut arose between the issuance of tha RFP and the L~ginning
of the cont-act yscr and, indeed, nune was llxely, b&cause it was
the lact quarter of the fiscal year.

Based on the abcve and the hiltoriénl data availatie to Commerce,
ve find a more accurdte and greatly reduced estimate of the- aize of
the suspenss file at the beginning of the contract year saould have
been included in the RFP in order to permit offerors to compete on
an equal basis. The absence of such information would operate to
tha competitive disadvantage of any offeror competing against the
incumbent contractor. The historical data showa (disregarding TVPP's)
that no Series 4 files were sent to the comtractor after the middle
of A-gust 1975 or 9 months prior to the issw.uce of the RFP (axcept
for 2 weeks which jsncluded 67 and 41 Saries 4 Siles prior io Ociober
1975). The suspense file reached zero for the iesue for April 20,
1976, more than a month prior to the RFP issuancu. These facts,
coupled with the asteady decline of the suspemse file from 16,152 to
0 over a 3-year period, we brlieva show a trend which should have
been conveyed to offerors. ;

Wa recognize that the RFP. a1d. nOt state any sinimum aumber of
appl!cationn in the suspense file which the contractor would have - to
rccaive and implement ar the beginning of the contract year; it ncraly
stited a maximum of 20,000. While the agency cannot predict the pracise
aumber, it has a duty to include a figurs which 18 reascnably related to
reality, Inclusion of a figure without regard to the circumstances,
apparently because it had been used in ecarlier solicitations, Is

. prejudical to competitors other than the imcumbent and preventus the

saximization of competition contemplated by the procurement statutes
and reguletions.
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There ia a dispute in the record as to the cost impact on
Informatica' proposal .aused by the failure to state the actual
number of files in the suspense fils or a more realistic astimate.
Commerce states the cost impac: wyuld be less than the difference
in the Informatics and ICC propoiris and Infoimatics alleges that
it allowed costs fu its proposal which greatly exceedied this differ-
ence, We do not believe it is necessary to determine this amount
exactly. Due to the closeness of the two proposals (Informatics -
$10,891,829.60; ICC - $10,883,166.59), we find a reopening of nego-
tiations to pg'uit another round of beat snd final offers the mly
real meanr, to diitermine the amount of such a cost impz:cc. If ICC
is not the low responsible offeror after this competition, its
contract should then be tcerminated and wuward made to Informatics.

If ICC 18 the low offaror and its price is lesa than the current
contract. the contract shotld be modified to conform to the newly
offered price. This manner of recompetition will parmit Commerce

to contiuiic to receive its data preparation needs during the reopening
of negotilatious.

While the above result would normally render s discussion of
the other issues raised by Informatics wnuacessary, because of a
collataral raquest of Informatics in connectica with another con~
tention, namely, the addition of an evaluation factor to any ICC
proposal submitted on a resolicitation, one additional issue must
be discussed.

Thie basis of Informatics' protest is that TCC gainad an unfair
competitiveradvantage from an unauthorized research and development
affort for which it was improperly compensated by the Goverument.

As noted above, the instant RFP required the contractor to
pliotocompose chemical diagrams. The prior coatract, under which
ICC was performing since April 1970, did not requira such photo-
composition as it was bejond the state of the art at that tiume.
However, the contract sought the gradual . dntroduction of complex
work units including chemical diagrams into the .data base as

. technological advances allowed. Informatics contends that ICC wae

1-proper1y allowad by Commerce to photocu-pose chemical diagrams
which was not authorized by the them curremt contract. Informatics
alleges such action permitted ICC to develop and refine its tech-
niquas in this area, while being compensated by the Government for
such work and gave ICC a competitive advantage since Iaformatics
had to davelop such techniques using its own vesources.

ICC and Commerce argue that the capability to photocompose
chemicul diagrams was developed by ICC at its own expsnse and
independent of any Government assistance.
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ICC states that it began to partially plotocompose chemical
‘diagrams in early 1975 by including latter symbols and horizontal
sirgle and double bonds. This limited photocooposition was done
because of the lack of many special characters on the GPO Linotron
machine necessary for chmmical disgrams. In January 1976, ICC
began to include vercical and diagomal bomds iz the data basa. Sub-
sequently, ICC approached Commercs and sdvised that it possessed
the ability to include benzine rings in the data base and requested
a~modification to the contract to allow such photocomposition. ICC
srates it developed this ability or, its owa Videocomp machine, which is
more sophisticated and possessas mire special characters than the
Linotron machine. ICC's request to demomstrate its ability to con-
vert from the Videocomp to the Linotron resulted in & test Tun va
the Linotron machine on May 18, 1976. Ciemerce statas that the
results of the tast run convinced it of ICC's ability to photocompose
cheaical diagrams. Informatics argues that chemical diagrams prrduced
by ICC exceeded the error rate permitted by the RFF and, thercofore,
the test run did not prove ICC's photocomposition ability. Commerca
statas that the errors wers due to human mistakes in keyboarding and
not to deffciencies in ICC's softwvare snd, therefore, did not aiter
Commarca's belief in ICC's ability.

Subtquantly, ICC included photocomposition of chemical diag ams
in tha Gazatte issues of August 3, lu, and 17, which work wa’, actually
performed in July 1976, due to the normal dalay between a contractor
processing rhe patents for an issue and tha issue actually being produced
by GPO. ICC atates it included th.se items in the three isilues in the
expectation that a modification to tla comtract would be issued authorizing
such work. However, Commerce decided not to issue ‘the modif *cation
becausa ICC recucsted that the chsnga in the scope of the work under
the contract be gradually implemented at a buildup rr+te of 20-25
percent per month. Coommerce determined roat this delayed implementa-
ticn would not produce the desired cost savings. Also, Commarce
atates that the Patent Office did not hawe a sufficient staff of
proofreadaers to check the chemical dugtm and, therefore, no modifi-
cation was issued,.

Regarding the use of the GPO L\:l\.noarn machine for the May 18,
1976, teat run, we find nothing improper in such use by ICC in
attempting to convince Commevce as to its ability to photocompose
chemical diagrams in order to have its tbe. current contract
modified. While Informatice argues thet the conducting of the May 18
test run leas than 2 weeks prior to the iassuance of the instant RFP was




B-187435

improper because ICC's contract would exd shortly and, therefore,

a modification for such a shcrt period of tiwme would noi: give the
Government any subatantial benefit, we bulieve it is within the
dincretion 2f the contracting agsncy in the administratior .f tha
contract to Jetermine when to modify an existing coatract. secourd-
ingly, we find nothing improper in connection with the May 18 test
run. We have long recognized that firms may enjecy a competitiva
advantage by virtue of thair incumbency or their particular circum—
stances. Aerospace knginesring Services Curp., B-184850, March 9,
1976, 76-~1 CPD 144.

Informatics also contends that the use of the GPO Linotrom
machine by ICC for the prouuctica of the three August issues of
the Cazette, noted above, resulte’ in ICC getting a further competitive
advantage, since such use for chemica’ -liagrams was pot authorized
because no contract modification followed the May 18 test run. Upon
our review of the entire record, we do not find that ICC gained any
substantial competitive benafit frou tha three runs, as it hci pra-
viously daveloped the capability to photocompose chemical diagrame

by the May 18 tes: run.

Finally, in conneétion with the issue of ICC photocomposing
chenical diagrams, Informatics contends that ICC billed the Covern~
senc at an improper rate which rate was to be used for billing
equiarions under the contract, and thevefore ICC received substantially
higher payments rthan if it had hand set the chemical iiagrume instead
of the unauthorized photocompositior. Commerce advisas tha: it has
raviewed the invoices submitted by ICC and has foimd nothing improper
in the billing method used by ICC. As the contracting agency is
coavinced of the correctness of its paywents vade: the contract and
such payments are in the realm ~f contrict administration, which our
Office does not review, tha protest on the issue is denied. PFurther,

‘as we find that ICC gained no unfair competitive advantage in this

araa, the requast by Informatics that in any future solicitations an
evaluation Sactor be added to ICC's price to balance such alleged
unfair compn:titive advantage is denied.

As the decision contains a raca-r.mdution fov .corrective action
to be taken, it 18 being transmitted by letters of today to the cwn-
gressional coamittees named in section 236 of the irgislative Reor-
ganization Act of 1970, 31 U.S.C. § 1176 (1970).

ﬂ” 244

Deputy cn-ptroll General
- of the United States
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