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[ Reconsideration of Decision Pinding Contracto:r Responsive].
B-187407. May &4, 1977. S pE.

Decision re: Prince Construction Co., Inc.; by Peul G. Dembling
(Zor Elmer B, Staateg, Comptroller General)-

Issue Area: Pederal Procurement of Goods and Services (1900).

Contact: Qffice of the Ganeral cCouasel: Procuresent Law II,

3udget Functicn: General Gevernment: Other General Governsent
(8G6) -

Organizaticu Concerned: General Services Administration; Weiss
Constructicn Co.

Authority: F.P.R. 1-18.104. 41 C.F.R. 5B-2.202~-70. 53 Comp. Gen.
167. 53 Comp. Gen, 172. 4S Comf. Gen., 553. 49 Comp. Gen.
556. 50 Ccomp. Gen. 839, 50 Comp. Gen. 842. T1 Coap. Gen.
264, 53 Comp. Gen. 586. 53 Comfp. Gen. 591. B-175172 (1572).
B=-187814 (1877).

Reconsideration vas requested nf a decision holding a
contract avardee responsive in spite of failure to list itself
as subccentractor. GAC affirmed its decision that the
solicitation did not suagest “hat requirements for 12% of work
to be performed on-site referred only to categories included in
subcontractor listing. The rolicitation, which excluded listings
of certain categories of wcrk, wvas not found defective. (RTW)
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THRECOMPTROLLER OENRERAL.
OF THE UNITED STATYTES

WABHINGTOMN, D.C. 20548

DECISION

FILE: B-187407 DATE: Mey k, 1577

MATTER OF: Prince Construction Company, Inc.
{Reconsideratiown)

DIGEST:

1. Contrrctor who named subcontractors rather tha-
itseli. for all categories of work for which
listing vas required by IFB, but who did not
take exception to requirement that work equal
to 1z percent of total work under contragct bde
performed on sit. snd with its own forces, 1is
responsive. Neothing in solicitation suggested
that 12 percent requirement referred only to
categories of work included in subcontractor
listing.

2. GSA regulations do no- require subcontractor
listing for categories of work comprising less
than 3.5 percent of estimated cost of entire
construction contract. IFB which excluded
particular cutegory ¢f work from listing require-
ment, based on raeszsonable Government estimate
made before IF" was issued, is not defactive
although revised estimate shows category exceeds
3.5 percent,

Prince Conastrvection Company, Inc. (Prince) has
requested reconsideration of our decision of March 3,
1Y77, Prince Consecvructlon Company, Inc., B-187407, 77-1
CPD .

Ir that decision, we held that although Weilss Construe~
tion Company (Weiss), the low bidder for iustailation of
automatic sprinklers in two buildings of the Department
of lealth, Education and Wnlfare, Washington, D.C., had
not listed itself as a subcontractor for any portion of
the contract work, the contracting agency, the Genaeral
Services Administration (GSA), could reasonably determine
that Weiss intended to perform at least 12 percent af the
work on site and with its own organization, as required
by the invitation for bids (IFB). Supervision and coor-
dination, we stated, could be combined with other categories
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of work for which ne subcontractor listing was required
to meet the 12 percent requirement.

This 12 percent requirement was included {in the

IFB pursuanc to Federal Procrrvement Regulations (FPR),

B 1-18.104 (1964 ed.). The section states thatr in

order tu insure adequate supervision, when specialty work
such as plumbing, heating, and electrical work is to bhe
subcontracted, a construcrtion contvact may contain a
clause requiring the prime contractor tc perform work
equivalent to a certain percenctage of the to+al amount

of work under the contract.

The IFB 1iu jJuestion also included a clause requiring
each bidder to name either its subcontractors or itself
(or both) who will perform certain principal categories
of work. GSA procuremanct regulations, published at 41
C.T.R. 5B-2.202-70 (1976 &ed-.), require listing forx
mechanical, electrical, alevator and/or escalator work,
and for all other categories of wcrk which the contracting
officer deternines will comprise at least 3.5 percent of
the estima*ed cost of the eatire contract.

In its bid, Weiss naxed subcontvactors for al®
listed cacegories of work. Prince protested, arguing
that by not lis~ing itself for at least 12 percent of
the work, Weisa was nonresponsive to that requirement
of the solicitation. '

GSA, in its reply, started that Prince's protest
was based on the premise that the categories of work
for which schcontractor listing was required were equal
to the total work required; GSA pointed out that thare
were four additional minor categories of vork for which
listing was not required. Moreover, GSA roted that
contractors would incur costs complying with the Special
Conditions section of the contract. The agency concluc=zd
that costs of supervision and coordination, major elemants
in determining whether the )2 percent requirement would
be met, were included in Special Conditions. A GSA
estimate, made after bid opening, calculated these com~
bined costs as either 14 or 15 percent of the estimated
cozt nf the entire contract, depending upon whether
materials were included. On the basis of these esti- |'
mares, GSA argued that Weies could satisfy the 12 percent
requirement, an interpretation we found reasonable.
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Prince contends, as it did initially, that it 1is
inconsistent to treat Special Conditions as a separate
category of work for meeting the 12 percent requirement,
but not as & separate catefgory of work requiring sub-
contractor listing. DPrince states that supervision
and coordination are similsar to overhead and profit
in that they are distributed among all catcgories of
work, and should not be treated faparately. It ergues,
hovever, that 1if Speclal Conditions is to be tveated ag
a separate categnry of work, it should be subject to the
subcontractor listing requirement because it involves
costs equal to more than 3.5 percent of the costs of
the entire contract.

As stated in our prlor decision, nothing in the
sollcitation suggests that the on-site work which the
contractor must perform with its own forces refars only
to the categories of work which are includad witchin the
subcontraztor listing requirement. The IFB did not require
bidders to describe the actual work which they proposed
to perform themselves. Weilss' bid did not reduce, limir
or modify its offer to perform at least 12 percen* of
the site work with 1its own organiz- tion. 7Therefore, the
bid as submitted was responsive. See 53 Coup. Gen. 167,
172 (1973); 49 Comp. Gun. 553, 556 (1970).

In our decision of March 3, 1977, we raecoguized that
the word "work" 1in the clause requirirg the contractor
to perform work equivalent to ar least 12 parcent of the
work under the entire contract was subject to more than
one interpretation, e.g., whether it included only on-
site labor, or materials, supervislon, and coordination
ag well. Our Office recommended that this be clarified,
and the matter was referred to GSA's Committee on Federal
Procurement Regulacrions on March 14, 1977.

Prince's argument that Special Conditiona, if a
separata cataegory of work, should be subject to the
subcontractor listing requirement is bagsed on the Govern-
ment's revised estimate, made after bid opening. It
shows that Snecial Conditions, estimated at $35,000,
conprised B8.38 percent, and that one other category,
Disposition, Demolition, Protection, and Restoration,
estimated at $21,182, comprised 5.07 per:ent of the
esrimated cost of the entire contract. Prince _ontends
that Weiss was nonresponsive because it failed to list
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itself as iuteuding to perform these categories of work,
or alternatively, that GSA ignored its own regulations
requizring subcontractor liating for all categories of
work comprising at least 3.f parcent of the total cost
of the contract and i1ssued & defective msolicitation.
Consequantly, Prince concludes, GSA should cancel the
avard to Weiss= (made farch 31, 1977} and resoclicit

We do not believe Wales can be held nonresponsive
for-failing to list subcortractors or iteself for categocries
of work where lidting was not Bpecifically required by
the IFB. The purpose of subcontractor listing is to
prevent post—-award bid shopping; theé contracting officer,
not Lhe bidjer, must determine which categories are to
be 1listed for this purpose. 50 Comp. Gen. 839, B42
{(1971i); B-175172, Scptember 28, 1972,

“ha GSA's failure to require prospective coutractors
to list either subcontractors or themselves as intendlag
to perform Specizl Conditions, as noted above, stenms
from the fact that this was not considered a saparate
categnry of work for subcontractor listing purpcses.
As for Disposirion and Demolit'on, we note that the
Guvernment estimatec made befor:: the IFB was issued was
5€538,500. If the estimated coat for this particular
category remained unchanged (the record does n-t show),
1t would have ccemprised only 3.17 percent of th: eoriginal
estimated total, and subcontractor listing would not,
have bheen required. Because bids ranged from $396,000
to $699,955, we are unable to conclud: that the Governmecot's
original estimate was unreasconable or that failure to
include Disposition and Demolition among the categories
of work vequiring subcontractor listing violated GSA
regulations. Compare 51 Ccmp. Gen. 264 (1971), in which !
the Government's original estimate was held to be unreasona-
ble for purposes of determiuning whether subcontractor
listing was required.

Finally, neither Prince nor any ocher prospective
contractor was prejudiced by GSA's failure to include
these ca-.egories of worit among those requiring subcon-
tractor listing. In the absence of prejudice, cancellation
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and resolicitacrion after award would not be justifiad.
53 Comp. Gen. 586, 591 (1973); Engineering Research
Inc., B-187814, February 14, 1977, 77-1 CPD 106,

Accordingly, our prior decision 1is affirmed.

),

For the comptroliar Cenaeral

of the United States y






