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DIGEST: Member's claim for pay and allowances for

period in which he was In an unauthorised
leave status (part of which he was under
paychiatric treatment in civilian hespitals)
is disallowed since the administrative
determination required by 37 ¥,S8.C. 503(=)
(1970) was not made that the absence was
excused ap umavoidable, which determination
iz primarily adwiniatrative gnd based on the
setual facts involved.

This action is in response to a letter from Hr,

. a former enlisted menmber of the United States Navy
, appealing our Claims Pivision settlement dsted July 3,
1976, which disallowed his claim for pay and allowances for the
period from February 4, 1974, through March 25, 1875, during which
time he was in an unguthovrired absence status from the Havy.

The record indicates that the clsimant was absant without
leave from February 4, 1974, to March 26, 1975, and had been
declared g deserter as of March 3, 1974, The file shows that while
abgent without leave, the member apparently returned home to Texas,
until November 1, 1974, when he was ademitted by his faemily to a
civilian hoapital in CGalveston, Texas. The file slso shows that
he was shortly thereafter transferred to Graves Hoaspital, Gzlveston,
Texas, whare he remained wnder psychiatyie treatment until March 26,
1975, when he was raleased to naval suthorities and transferred to
the Naval Hospital, Hemphis, Temnessea, and then to the Naval
. Reglonal Medical Center, Portswmouth, Virginia. On Augnst 7, 1975,
he was granted a neuropsychiatric waiver of the desertion charge
and on October 24, 1975, he was homorably discharged from the Navy,

Mr, submitted a clain for pay and allowances to the
Navy for the period of his unsuthorized ahsenee, which claim the
Havy forwarded to our Claims Division as doubtful. The Clains
Division disallowed the elaim on the basils that there is no
reecord that the unautherized absende was excused as unsvoidable
and the official records show the period of the claim as lost
time.
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In his letter appealing the Claims Division disallowance of
his claim, Mr. indicates that on August 7, 1975, his absence
waa excused by the Portsmouth Naval Medical Center aud that he is
therefore entitled to be paid for the period of his absence.

The right of menmbers of the uniformed services to recelve
pay and allowances for periods of absence without leaye 1is
governad by the provisions of 37 U.8.C. 503(a) (1970} ~derived
from section 4(b) of the Armed Saervice Leave Act of 1946~-which
resds in part as follows:

"A member of the * * & Havy % % * yho is
abgent without leave or over leave, forfeita
all pay and allowances for the period of that
absence, unless it is excused as unavoidable.”

Regulations implememting that provisicn of law are contained in
chapter Sk’aection B, Department of Defense Military Pay and
Allowancas Entitlesments Manual, paragraph 10312b which provides
in part:

"When a mewber 1s in an uvnauthorized sbsence
status, an admindstratrive determination must be
nade a8 to whether the absence was unavoidable.
* % * 1T it is not excused as unavoidable, the
membey (including one mentally incompetent)
forfeits pay and allowances for the period of
shsence, * % &

The question of whather sufficlent grounds exist for excusing
absanca of members of the Armed Poreces as unavoidable under
37 U.8.C. 503(a}f15 primarily for administrative determination
based on the actual facts involved. Under the provisions of para-
graph 3020075.13, Bureau of Naval Personnel Manusl, in effect
during the period in question, such determination was to be made
by the Chief of Haval Personnel,

The mere determination that an enlisted man was mentally
incompetent during a period of sbsence without leave will negate
the imposition of any punishment for such sbsence, but such a
determination does not remove the requirement that he comply
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with the obligations of his enlistment ip order fox him to be
eotigled to pay. See 40 Comp. Gen, 366)/(1960), and 47 Comp., Gen.
214/(1967).

In this case, as the claimant points out, the record indicates
that on August 7, 1975, a waiver of the desertion charpe was granted.
Hovever, the vecord does not show that the administrative determina~
tion was made that his absence was excused as unavoidable so as to
entitle him to pay and allowsneces for that period. The Report of
Separation from Active Duty, DD Form 214¥, does show the period of
Yebruary 4, 1974, to Mareh 26, 1975, as lost time, and the reason
shown for his dischayge on his Record of Discharge is physical
disability "resulting from intentionel misconduct/willful neglect
incurred during period of umautborirzed sbsence.”

In these cireumstances and since the file does not show that
the claimant’s absence during the perled in question was excused
as unavoidable, no pay and allowances are due him for such period.
Accordingly, the action taken by our Claims Division is sustained.

ReFa KELLER
Couptroller General

THewnts M
popaLy of the United States
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