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Decigion re: Urbdata Associatos, Inc.; by Robert F. Keller,
Deputy Corptroller Generasl.

Issue Area: Federal Frocurement Oof Goods and Services (1900).
Contact: Office ¢f the General Coussel: Procurement Law I.
Eudget Functicn: General Government: Other Gebzral Government

(806} .
Organizaticn Concernéd: Southwest Fesearch Inst.; Bureau of
) Mines.
Authority: €2 Comp. Gen. 198, 52 Ccmp. Gen. 208. B~-181913
(1575) .

Protester complained that its provosal wvas iaproperly
rejected becavse the agency failed to negotiate in ‘good faith
and failed to propexly evaluate the ptopo.lll- A agency is
under nc obligation to conduct furtber negotiations with an
offeror whose initial groposal is coasilered tcchlicnl.y
acceptable, ‘'once the offerer's revised proposal‘is evaluated and
censidered outside cf competitive range. The fact that the
offerer received a lower score for the revised proposal than for
+he initial prcposal vasm jestified. 5o isproprietics were found
in the present ptocurement, and protester failed to cite
specific examples indicating agency 2ffort to exclude company
froa procureaent. The¢ protest was denied. (Author/3C)




John Proanan
Proe. I

THE SCOMPTROLLER ORNERAL

DECIBION OF THE UNITED BETATES
; WASKHINGTON, O.C,. RDBG S *
FILE: ' B-187247 DATE: April 20, 1977
MATTER dF: ~Jrbdata Associates, Inc,
DIGEST:

1, Agencyis undei no obligation to conduct further negotiations with
offeror whose initial proposal is considered technicully acceptable
once offeror's revised proposal is evaluated and congidered out-
side of competitive range because of high cost esiimate caused
by offeror's technical approach and management structure.

2, Fact that offeror received lower score for its revised proposal
than for its initial proposal was justified. Record shows that
weal.nesaes in offeror's propos~l were revealed to eveluators as
a regult of discussions with offeror and by evaluation of its re-

vlseu proposal

8. Protester's clafin that competitor's proposal 1g "nonresponsive®
to technical requirements 1s'not sustained by record,

4. Poasii‘,le competitive edvantage g'ained' by offeror as a resulv of
its performance of iher Government contract is not improper.

5. Protem er's, claim that ;\gency ‘18 engaged in systematic effort to
. excluden it from all its procurements lacks merit where record
shows nio improprieties in instant procurement and protester
rites no speclfic examples of irregularities in past,

Urbdatn Assocmtes protests its exclusion from the competitive
range under. RFP No,, H0262047 issued on April 9, 1876 by the United
States Department of the Interlor, Bureau of Mines (Burean).
Urbdata essentially complains tﬂat its proposal was improperly re-
jected becausnie the Bureau failed 'to negotiate with it in good faith and
failed to pro ‘erly evaluate the proposals. .

‘The. RFI? solicited offers ‘for a cost-type contract in five phases
for the deve opment and testing of'a variablc:wall miner prototype
unit. 'I'b.e object of this procuremant is to test the cutting and con-
veying canability of a side—cutting auger concept and to determine the
practicality of its operation and the mechanical strength of its compo-
nent parts.

On the May 10 closing date proposala were received from Urbdata
and Southwest Research Institute (Southwest). The technical proposals

were evaluated and, although Urbdata's proposal was rated highest, -
both were considered acceptable and within the competitive range. Cost
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was not considored in this initial competitive range determination.
On May 24 and 25 geparate techinical discusaions were held with
each of the offerors and each was invited to submit proposal re-
visions.

Reviged technical and coat proposals were, roceived from both
firms. Both revised proposils were determined to.be technically
acceptable but Southwest's proposal was rated highest. 'The re-
vised cost proposals, $1,232 321 for Urbdata and $685, 130 for -
Southwest, were also evaluated and both considered realistic in terms
of their respective levels of effort, However, because of Urbdata's
greater overall cost, which the ugency determined could' not be
realiatically reduced through negotiation, that firm's proposal was
removed from the competitive range and no longer considered for
awvard. The Bureau propos=s to award the contract to Scuthwest.
However, award has been withheld pending the outcome of this protest.

Urbdata £rgues that its proposa.l was 1mproper1y elxm.nated from
the competitive range because the '?urea.u failed to conduct godd faith
negotiations with it when its proposal wa~, found to be techmcale
acceptable and its cost estimate determined‘veasonable. In aupport
of this position Urbdata rioles that the’ contractmg officer determ.tned
that both Urbduta's and Southwest's cost éstimates were ''reasonable
with respect to the level of effort estabiished in the relpective tech-
nical proposals.' From this Urbdata concludes that its greater overall
cost. which caused its proposal to be reJected nmiust have been due
t0"its inclusion of more work effort in its proposal th2n was recessary.
If thig be the nase, Urbdata contends that the Bureau was under an
affirmitive duty to 8o inform Urbdata during negotiations.*'In ‘this
connection the proteéster’ points ‘out that'a letter accompinying its re-
vised proposal clearly indicated that Urbdata believed‘that there existed
areéas where more effort could be eXpended ‘by the part'les to further
reduce costs. Finally, Urbdata notes that its unique status as the
successful contractor on a feasibility study of the equipment which
is the subject of the procurement should have been considered.

. The record reveals that Urbdata's technical approach wWus
signific:lly more costly than’ that of; Southwestlin the areds, of direct
matenax. direct labor and genera.l and administra*ure costs. - More
specifically, the ‘evaluation record ahows that Urbdata’'s material
costs for such items as instrumentation’ and;its simulated coel

.block were much higher than Southwest's costs for these items,

The record also shows that these and other highér material costs in
Urbdata's proposal were viewed by the evaluators as resulting from
its "more costly experimental approsch, " Further, the record in-
dicates that the evaluators viewed Urbdata's "ineff.cient management
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of lebor (higﬁ supervizion costs) und other resources (need for inclu-
sive G&A)" as a major contributor o Urbdata's high ovarall cost
estimate. It is clear that this high cost was due to u great extent,

to Urbdata's basic teckaical apprnach to the pnoject and its maragement
structure.

These'techhical matters were raised during the negottetlone. The
Buresu made. several inquiries regarding Urbdata's management struc-
ture and 1..¢, Bureau algo indicated that a less elaborate data gathéring
approach would be appropriate, Urbdata's reviaed proposal submitted
as a result of these discussions reflected a significant decrease in its
cost estimate (from $l, 677,370 to $1,232, 321),

‘ Despite thie deoreaee Urbdzta was unable: to Lonvmce the Bureau
thet'its proposal represented a cost effective methiod of & >compliching
the goals of the proposed study. It is clear {rom the record that
after evaluation of the revised proposals, ‘the evaluators concluded that
Urbdata's proposal could only become cost competitive through extensive
revigions of the offeror's technical approach aad management structure,
Under these circumstances, the Bursau wis under no obligation to condict
further discussions with Urbdata. 52 Comp. Gen. 198, 208 (1872),

. Regarding Urbc’ ta's Lontention that it ehou]d have received _special
conkideration’ for‘its havitig performed:an-earlier. feas ibility study of
the m.bject equipment the record indicatées that undeér the evaluation
criterion entitied "Contrat.tor 8 responsibility and pae. performance
in: simnler programs ' the Bureau did consider Urbdata's past perfor-
mgnce wider the feasibility study. Howeve: :he evaluators were not

impressed by Urbdata's performance under 4hat contract, In fact,

at least two evaluators listed Urbdata's pasi performance ag a nega-
tive factor. -, ] .

il ,‘tUrbdata\ clau‘ns however, that thej evaluation of the proposals was
faulty ind préjudicial,. Urbdata: queetione the higher score Southwest
rece1ved on its revised prOposal beceuee of its hiring of a ""temporary
consultant a.nd its more detz{led test plan. In this ra2gard Urbaata

.maintams the' hxrmg of a:single cénsultant’ could riever eliriinate

Southwest'e main weak poin.., lack of coal mining exnerience. Likewise
the protester argues ‘that its revised prioposal ehould not -have been

'reted 16wer than its initial propoeal since the weak points in Urbdata's

propoae.l approach should have beea discovered daring the evaluation
of its:initizl proposal. Accordingly, the protester concludes that, at
a minimum, the scoring on its revised proposal should have remained
the same.

Moreover, Urbdata questions why certain evaluators changed their
scoring while othe.'s rated the original and revised proposals the gsame.
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Urbdata also notes tlu.t the Bureau's final report lubmitted in connec-
tion with the protest appears to consider only four of th= five evalua--
tion criteria listed in the RFP. The proteater emphasizes that it has not
heen provided the original evaluation sheets by the Bureau, and it asks
this Office to carefully review the evaluation sheets which have been
submitted to us.

The scores of the original and revised proposals are a3 follows:

Evaluator )
A B C D E
orig new orig new orig new orig new orig new.
Urbdata 515 485 545 545 875 875 580 510 705 640

Southwest 470 620 500 S5C0 690 715 860 680 555 680

Urbdata orig new
604 573

Average Southwest 575 635

With regard to the increaaed score’ Southwest receiw}ed ‘on: 1ts reviged
proposal the Bureau states that ]the faajor wéakness in: Sout‘lweet’s
inftial proposal was 1te 1limited familiarity with the yariable wall Thiner
Bystem and its va.gue 'teést’plan, rather than its lack of mimn g experience.
The record indicates that in the evaluatoru' view Soqthwest's revised
ness in addition to indicating that a coa) mining consultant wouid be hired.
Based on the record, we find no reason to question the Bureau's ‘deter-
mins*.‘.ion that Southwest's revised proposal evidenced significant irmiprove-
meat in nach area of weakness and thai its revised proposal deserved
an increased rating.

As to the lowering of Urbdata'e score the record shows that 1tstscore
was reduéed largely becarse none of the evaluators was satisfied ‘with
Urbdata's internal orgamzatmn. The evaluators were also ammpressed
with matters rela.tmg to ‘the hiring of key. personnel, with the fact that
the project mansger would regide 400 miles from the' project site and with
the proposed draftmg hours. The Bureau indicates that*only after discuesions
and the subniission ‘of Urbdata's revised proposal were ‘the evaluatore
apprised cf the magnitude of these problems. For example. it was'not
until the revmed proposal was. evaluated that the details and the inherent
weaknegs of Urhdata management stricture became apparent, In viéw of
the increased insight into Urbdata's structure and'approach afforded the
Bureau by its discussions with that offeror and by the subsequent submittal
of a raviged proposal, we do not find it unreasonable that the evaluators
could have lowered their rating.
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Furthermore, thore in not‘.ung wrong in the fact that aach of the
various evaluators rated Urbdau differently.. Since the evi'luation
_panel was cotiposec of a numblsr of individuals it is only natural that
_diffe ring numerical ratings woiild result. Also it appears ihat the
Bureai only mentioned four of the five criteria in its final report be-
cauge only under those four factors 'vas Urbdati's revised proposal
downr. waed,

. Urbdata next contends that the Southwest propcnal is "non-responsive"
to numeroua portions of the RFP siatement of work, .8ince Southwest's
proposal merely restated the requircments. without explaining the methods
it intended to follow in performing the contract. In this cornection the
Bureau has Listed each section of the statement of work cited by Urbdata
-along with the corresponding portion of the Southwest proposal. The
Bureau maintains that the Southwest proposal adequately dealt with each
of the cited portions of the statement of work.

We note that in some instances Southwest's proposal doea -seem
to restate the requirements fror.. the statement of work. For’ example,
i responae to-the reqiirement /'333. 8 Evaluate various bit types, bit
spacing’and bit angles, ' 'The Southwest proposal states, "In additicr
various’ ‘bit types, bit spacings and bit angles will be cmployed during
the matrxx of tests.'' We, find no reason to question the adequacy of
this resporse, Further. in most of the instances ¢ited by Urbdata we
note that Southwest set forth a comprehensive el/planation of its pro-
posed method of performance. For example, Southwest's revised pro-
posal inr-luded 8 detailed nine-page pection entitled '"I'est Plan
Development. "

We have reviewed th_e cited portions of the Southwest proposal and
find that there exists no basis for our Office to question the Bureau's

judgment,

Next Urbdata complains that Southwest had an unfair’ “‘competitive
advantage because the Bureau in June 1976, awarded Southwest a
contract for a related project. In this regard Urbdata lists the areas
where it dlleges "significant technical overlaps" exist between the two
projects. .

. The' ’Bureau ma1§tnins that;‘only a slight technical overlap .exists
‘between the two pro;ects {the other contract deals with prototype equip-
ment.to be'lised in surface mining while ‘the subject RFP ‘encompasses
.prototype equipment for use in undarground -mining)-aad’that, in any event,
there i8 no prohibition against the Bureau taking advantage of any efficiencies
developed by an offeror during its performance of other Bureau con~

tracig. We agree with the Bureau in this respect. We have recognized
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that the Government 18 not required to equalize competition on a parti-
cular procurement by taking into conslderation competitive advantages
accruing to firms by reason of their own particular circumstances,
including the award-of other Government contracta., Plasecki Aircraft
Corporation, . B-181813, June 27, 1975, 75-1 CPD 391, Kccordingly

e awarding of both of these contracts to Southwest would not be subject
o legal objection on the basis of any alleged unfair competition advantage.

Finally, Urbdata contends that the Bureuu has engagedin a
systematic effort to keep it from recelving Bureau contracts, The
protester notes that it has received only ore contrect out of atout seven
proposals submitted during 1874 by Ur-hdata. The protesier insists that
the subject procurement is just a further example of Bureau's policy
to exclude Urbdata, We have reviewed the evaluation record in this case
and are unable to find that the Bureau acted improperly in its conduct of
this procurement. Since we can find no improprieties in the instunt
procurement and since the protester cites no gpecific examples of
irregularities in the past we find no merit in Urhdata's claim that the
Bureau has been and is engaged in an effort to exclude it from Bureau

procurements.

The protest is denied,

/Sg é’f -
Deputy Comptrolle eneral
of the United States
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