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DECIHION OF THERE UNITED BTAYVES
WASHINUTON, D.C. @0Ba8

FILE: B3-187193 DATE: Murch 146, 1977

MATTER OF; United Office Machines

DIGEEBT:

. 1. While ordinarily GAQ will not review determinations of

notiresponsibility based on lack of tenaciry and perseverance
vhere SBA declines to contest that determiiaiion, contracting
officer's determination will be reviewed here because SBA timelv
indicated intent to contest determination but suspended antion
wvhen protest was filed. In future, SBA should not suspend such
action when proteat is filed.

é- Coatrncting officer 8 determination of nonreuponsibility for lack
of tenacity and perseverance may not ba based on events which
occurred more than 3 years pricr to determination when there
ig an adequate reco~? of more recent experience because FPR
§ 1-1.1203-1 provides that such unsatisfactory performance must
be ‘related to sericus deficiencies in current or recent contracts.

3. ”ontracting of ficer' & determination of nonresponsibility for lack
of tenacity and perseverance may not be based on (1) ‘rvercharge
of $22.80, ‘and (2) legitimatc question of contract interpretation

[ S

because FFR § 1~1,1203-1 provides that such unsatisfactory performunce

must be ralated to serious deficiencies,

4. Contracting officer's determination of nonrespuisibility for-
lack of tenacity and peraeverance may properly be based on agency
audit report even though (1) underlying data is not reviewed by
contracting officer or piccester, and (2) default uf prior coun-
tracts based on those conclusions is presently under appeal.

United Office Hachines (UoM), the low bidder on certain items under
1nv1tations for bids (IFB's) Nos. GS-6FWR-7003 'and G$-6FWR-7006, iscuad by

the Ceneral Services Administration (GSA) for: ‘repair and#nnin:ennnce of
office: machines during the period Oétober 1, 1976, through Septembar 30,
1977, protests the contracting officer’s der rninntion that it lacked
tenacity and perseverance because UOM was defaulted by GSA on two prior
contracts for simil.r services and, therefcre, was nonresponaible. The
contracting . fficer, pursuant to Federal Procurement Regulations (FPR)
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f 1-1.703-2(a) (5) (1964 ed. amend, 71), notified the asppropriate
region of the Small Business Administration (SBA) of tha detersZiation.
SBA timely notified the cilatracting officer that an appeal would be
takea. In the if.terim, UG* filed a protest with our Office and upon
notice of the proteat., SBA suspended its action pending our decision.
Subaequently, awards were made to firms oth=r than UOM,

In the future, the SBA should not suspend an intended contest of
the contracting officer's Jdctermination when a protest is filed here

_because, as a general rule, we will not review deteraminations of non-
responaibility based on alleged lack of integrity, tenacity or persever- -

ance vhere SBA declines to contest that determiasation pursuant to
applicable regulation unless there is a compelling reason tuv justity
review, such as a showing of bad faith or fraud on».he part of procure-
ment officials. Ekistics Design Group, Tac,, B-187168, January 12,
1977. Since SBA 1ndicatea dan Jaterest in appealing rhe contracting
officer's determination, although no appeal was taken, we will consider
UOM's pratest on the merits and consider it aa we would where tne 5BA
conteated the contracting officer’'s determination, but the contracting
officer's determination was followed by tie contracting age. .y,

Recognizing that the determination of a prospective contractor's
responsibility 1is primarily the function of: the procuring activity
and is necessarily a matter of judgment involving'a considerable degree
of discretion, this Office will not disturb a deternination of non-
responsibility based on lack of tenacity and perseverance when the
record provides a reasonable basis for such determination. Kennedy Van

& 3torage Company, Inc., B-180973, June 19, 1974, 74-1 CPD 334; A, C.

Ball Company, B-187130, Janvary 27, 1977.

Here, GSA's determinatlon of nonresponalbility is bssed on the
general minimum standards for responsible proapertive contractors
outlined in FPR § 1-1.1203-1 (1964 ed. amend. 95) as follows:

"Except as otherwise provided in this
§ 1-1.1203, a prospective contractor must:

] * * * *

"(c) Have a satisfactory record of
ﬁégformance. Coutractors who are or have been
sexiously deficient in current or recent con-
tract performance, when the number of contracts
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and the extent of deficiency of esarli Are con-
sidered, in the absence of evidear: to th:
contrary or circunstances properly baeyond the
control of the contractor, shall be prcsumed
to be unabla to meet this requirement. Past
unsatisfactory performance will ordinarily
be sufficient to lustify 2 finding of non-
responaibility * 4 #, " (Egpsh~sais added.)

The prinary basis for GSA's qete:uinationfthat Uoid's past performance
was unsatisfictory was GSA's terninntion of UOM's last two rontracts for
default. In eddition, GSA has provided our Office with a comprehensive
report, including about nine specific events, to support the determina--
tion of UOM's nonresponsibility and UOM has responded in detail to GSA's
conclusions, The first three avents relied on by GSA concern matters
occurring in'1970 and 1973, a period more than 3 years before the non-
rasponslbility determination was made.

A deteriination .of nonrespénsibility based on past unsatisfactory
performaﬁce aust, under the terms of FPR § 1-1.1203-1, be related to
serious deficiéencies fn “eﬁrrent‘or recent" contravts, We do not
beliasve that such events relate to '"current or rzcent contracts"
when there is an adequate record ‘of more recent experience.

Compare UniVersal American Fntérprises, - Inc., B-185430, November 1,

1976, 76— i .CPD 373 (decision considered record of "recent" perfornance--

l-year period endtng npproximately 3 months prior to cuntemplated award;
and "eurrent" pertormence--3 months prior to contemplated award);

consdolidited. Afthorne Systems,' ‘Ine., 55 Comp. Gen. 571 (1975), 75-2

CPD 395, affirmed, B-183293, June 3, 1976, 76-1 CPD 356 (deciaion con-—
sldered rr:cord of "recent" performanee--contracte completed within 1 year
of the determination of nonresponsibility). Since'the events did

not ‘relate to '"recent or current” contracts, the contracting officer
should not have relied upon them as a basis for the nonresponsibility
determination.

. The next two events relied on by CGSA ¢oncern an overcharge for
parts in the amount of $22.80 and a 1e;1timate questior of contract
1nterpretatiou In response, UOM refers to a laetter dated November 6,
1977, in Uhich the GSA Regional Administrator relates the question of
contract interpretation and states thet the two contracts in question
were independent ard a minimum service call fee could properly be charged
under each contract for a single visit; however, the minimum service
call fee under a single contract could only be charged once per visit
even though more than one piece of office equipment was repaired. The
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Regional Administrator concludes that "[UOM's] contracts are mot
presently in jeopardy, nor.will they be, provided the contractor

honors the terms and conditions of the contracts.” We concur with

the view of the Regional Administrrtor that a legitimate qu.jtion of
contract interpretatiocn would not reasonably place UOM's coniracts

in jeopardy. Moreover, the $22.80 overcharge on parts, immediately
admitted and corrected, cannot be considered as a basis for a finding
of ncaresponsjbility. Accordingly, wa do not believe that the ahove
events are ''serious' deficiencies reasonably permitting a determination

"of nonresponsibility,

. 0f Lhe remaining events rélied ot 'by GSA only ocne--consistent

failure to meet time cf delivery cuutrnctual tequ;renents--provides

a reasonable basis tor a derermination of:lack of tenaci:y ‘and perse-
verance. On this point, 'OM argues that th> deficiency océurred prior
to the November 6, 1975, letter from the Regional Administrator indi-
cating Ul's contracts were not in jeopardy. We find no support for
UOM's argument becsuse that letter concerned a pricing dispute and not
late deliveries.

Secondly, UOM argues that GSA has refused to provide a list of the
alleged late deliveries and abrent such information UOH cannot effec-
tively respond. This argument, in our viev, is irrelesant to the
nuestion before ua. We are reviewing the contracting officer' 8 deter-
mination of nonrcsponaibility to ascertain whether it was telsonably
based. The record shows rthat a report on the audit of .UM contracts
dated March 17, 1976, from GSA's Office of Audits provided the basis
for thr Lonhracting officer 8 belief that UOM connis:en:ly failed to
weet time of delivery contractual requirements. Whether the fata
requested by UOM will ultimately be found to properly support the
conclusion stated in the audit report is an issua for resolution by
another forum on the appeal of the default terminationms.,

We find that the. conttacting officer's rel‘ance on 1nformation
contained in the GSA-audit report was not unreasonable, Westein
Ordnance, Inc., B—182038 Decembar 23, 1974 74-2 CPD 370 (con trncting

officer's determination of nontesponuibili .y based on negative preavard
survey was not unreasonabla); Howard Ferriell & Sona ‘Inc., B-184692,
March 31, 1976, 76-1 CPD 211 (determination of nonresponsibility bacauae
of lack of :enacity and perseverance based on priov default terminatfon
was proper even though terwmination was under appeal),
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Accordingly, UOM's protest is denied.

'A"lkm..

Actiag Comptroller Ceneral '
of the United -States
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