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FILE: B-187084 DATE:  BLT 227576
MATTER OF; Sergeant Donald G, Leska, USA, Retired
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: DIGEST: Clain for retroactive adjustuent of
rnilitarcy vetired pay received in the
Geneynl Accounting Office on Janu-
ary 8, 3976, way not be copsidered
for payment for che perioed prior to
Jonuary 8§, 1970, since act of Octo-
bae 9, 1940, as amended, prohibits
consideracion of any part of clain
presanted to this Office that
accrued more than 6 yenrs before
tha dute the claim waa first re-
celvad heva,

Thios action 19 in vecaponse to a letter dated July 6, 1976,
from fergeant Donald G, lLeaka, USA. Petired, vhich, in effect,
requents reconndderation of u scttlenent dated May 13, 1976, by
our Clains Division, which allowed vetroactive adjuatment in
retired pay in tha awount of §12,884.58 for the period Januery 8,
1970, throuph January 31, 1976, but lkarred his clain for auch pay
for the paried prior te January 8, 1970, pursuant te the provisions
of the barvring act,

The nomber contends that he should have bean paid all unpaid
retired pey entitlements for 10 yeavs preceding llarch 31, 1975,
the date of o requaat he recelved frow tha U,S, Arny Finance
Support Apency {(now U.5, Arny Finance and Accounting Center) to
complete and raturn to that activity in ovdar to esteblish hils
clipibility for adjusinent of ratired pay. He furthar contends
that he 1s without fault for the delay resulting 4in his clain
baing recelved iu the General Accounting 0ffice subsequent to
July 2, 1575, the effective date of the change fyom 10 to ¢ “ears
in the statute of limitaticens for bringing claius againat the
United States,

The record showe that on Noverber 24, 1975, Sevgeant Leska
wos notified by the United Statea Financa and Accounting Center,
Indianapolis, Indianas, that an exaninntion of: bis retired pay
accomt revealad that he had been underpatd retired pay due to
raduction in benefits from the Veterans Adainistration (VA) and
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that auch underpaymant had ¢xisted sinea Juna 2, 1953, Conputa-
tion of the uppaidrretivred pay for the period June 2, 1953,
through October 31, 1975, amounted tov $24,429,73, e vas also
notifiad tharein thot he could claim vetived pay due by indorsing
and retupalng the original of his notification letter with his claim
to the Pinancea venter, Hia cla‘u which was sipgned and dated Hovem—
ber 29, 1975, was recelved by tne Vinance Center on December 2, 1975,
but vas not recelved in the General Accounting Offico until
January 8, 1976,

In the Hay 13, 19706 settlenent, it was determined that thae
ect of October 9, 1940, 54 Jtat, 1061, 31 U,8,C, 7la, 237 (1970),
ag anended by Title VILI of Public Law 93-604, approved January 2,
1975, 88 Sutac, 1965, vanr applicable to Sargeant Leaka's claiw,
barring consideratiun of that portion of his clnfm which accrned
prior to Jawuary 8, 1970,

That act provides in pertinent part:

"(1) Every elaln or demand ® % # aypainot tha
United States cognizable Ly the Ganeorcl
Accounting Offino ® % * ghall be forevor barred
unless such clofn & & # nhnll ba rncoivad in
anid office witnin_g_jearn aftar the date such
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clain f*raL accrued & & & U (Tmphnsls cupplied,)

Tha linitation pruscribed by the act of October 9, 1940,
suprn, upon the connsideration of claims by this Office providen an
& condition procedent to the right to have the clains considercd LY
the Gaperal Accounting Office that such claina be "received in aaid
offico'" uwithin tha 6-year period, This Offica is without authority
to vaive any of the provisions of the act or nake any exceptionas to
‘the tine limitation imposnd therehy, Vhile {t is evident that fae
meaber £iled his clain with the Finance Centey in Novenber 1975,
such filing does not in any way affect the operation of the 1940 act
to clains against the Govornmaent which ave to bo adjusted and nattled
in this Office., Sec 32 Conp, Cen., 267 (1352) and 42 Comp. Gen, 337
(1963),

The reocord ashows that the nembar's claio for retroactive

rotired pay was first received here January 8, 1976, Since
nilitary retired pay acerues from day to day, those portions
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vhich accrued nove than 6 yeara prior to the dnté of the filing

of hin claiw here ave bharred, Compave Gordon v, United Sitates,
134 Ce, Cl, 840 (1950),

Accordingly, the action taken by our Claima Division is
correct and 13 sustained, '

R . F 9 KELLER‘
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Ovuv? Comptvoller Gencral
‘9 of the United fitates

-
o ]





