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THE COMPTROLLER GENERAL
OF THE UNITED GBTATAS

WABHINGTON, D.C., 2BOoDaa8n

FILE: B-186663 DATE: March 4, 1977

MATTER OF: Milo D. Burroughs - Back pay for
concurrent military and eivilian
service

DIGEST: Civilian employee, who wae wrong-

fully removed from hir civilian position,
entered on active miliiar~ service.
Claim for back pay unde, VU.S.C.

§ 5508 may not be paid fur period after
entrance on active military duty since
cervice rendercd claimant unavailable
for performaite of civilian position.

This action concernu au appeal by Mr. Milo D. Burroughs
of the denial by our 'Claims Divisioa of his claim for additional back
pay in connection with hie wrongful removal from employment with the
Department of the Army,
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The record indicates that effective Sé’ptember 22, 1967,
Mr, Barroughs was removed from his position as a civilian employee
of the Department of the Army ag a regult of a disciplinary action
instituted by tha® Depertment. 'The removal was subsequently appealed
to the Civil Service Cdmmission and ‘the Federal courts. Ultimately
the Civil {ervice Cominission Board of Appzals and Review decided,
on May 22, 1974, that the charges which resuited in the disciplinary
acticn wene ingufficient to .support the removal, The Board therefore
recommended that'the employing‘agency cancel the removal action and
restore Mr, Burroughs to his former position and grade retroactively
to September 22, 1967. Cancellation of the removal action was ef-
fected by the agency on June 10, 1974,

Mr. Burroughs was entitled to biick pay pursuant to 5 1. S. C.
€ 5508 (187N and a check in the amount of §3, 889, 01 was issued in
his favor on October 7, 1974. Since Mr. Burroughs had entered
on actiye military duty in the United States Army on February 12,
1868, back pay was computed only for the pexriod from September 22,
1967 to Feébruary 12, 1938, This computation was made in accord-
ance with the positior. of the Department of the Army‘that under
the provisions of 5'U. S.C. ¢ 5533 (1970), an individual is
not entitled to receive compensation from more than ohe position
paid from funds appropriated by the Congress. The check was re-
turned by the claimant to the Department as unacceptable in light of
his position that under the Back Pay Act, 5 U.S8.C. § 5596 (1970),
he is entitled to back pay retroactive to the date of his wrongful
removal, less the amount earned as an otficer of the United

States Army.
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The question as to the amount of back pay owed to Mr. Burroughs
was then referred to our Claims Division, O=n May 135, 18786,
Settlement Certificate No. Z-2532545 was issued disallowing
Mr. Burroughs' claim for additional back pay after the datc on
which he entered on active military duty, The bhases for this
determination were (1) that Mr. Burroughs fajled to mecet
the reauirements of regulations implementing the Back Pay
Act in that his military obligations rendered him unavalilable for the
rerformance of the duties of his former civilian puaition and
(2} since active military service is incompatible with con-
current FFéderal civilian service, compensation for the civilian
position may not be paid. By a letter dated May 18, 186, the
seltlement was appealed to this Office on the grounds that
Mr. Burroughs had entered on active duty in the Army to fulfi)l his
legal commitment to minimize or mitigate his oss as the result
of the wrongful removal from his civilian position.

The Back Pay Act, 57U.8.C, § 5596(b) provides that a .
civilian emrployee who is found to have undergone an unjustified
or unwarranted personnel action which results in a loss of pay,
shall receive all pay normally due him during the period of the
action, less any amounts earned by him through other employ-
ment, Purevant to 5 U.S.C, § 5596{c), the Civil Servire Ccmmis-
gion has presciibed regulations to implement the statute, The
Commission'c regulations, at 5 C,F.R. § 550, 804, provide in relevant
part as follows:

"(d) In computing the amount‘of back
pay under thia seciion and section 5596 of
title 5, United States Code, the agency may
not ¥ * % {2) include any period during
which the employce was unavailable for
the performance of hig job and his un-
availability was not related to, or caused
by, the unjustiﬁed or unwarranted personnel
action, "

In considering Mr. Burroughs' univailability for civilian
duty by reason of his active military status, the operative
concept is his being subject to military control. The paramount
obligation of & service mermber to rander mililary service makes
it impossible to accept without qualification another obligation to
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render concurrent sexvice in a civilian capacity,  The t:me of
one ip the military is not his own, Lowever limited the duties of
a particular military assignment may be, 18 Comp, Gen. 213
2:8-17 (1938), Since any agreement for the renditlon of services
to the Government in a civilian capacity is incompatilLle with the
member's military duties, Mr, Burroughs' entrance on active
maflitary duty on February 12, 1868, rendered him unavailable
for the performarce of his former civilian position after that
date.

Further, the clairaant's decisgion to enter military service was
his personal’and voluntdry choice. After the removal from his
civilian position, Mr. Burroughs was free to seek employmer:
from which .he could réadily re}ﬁrn to his former Government
yosition in the event of a favorable appeal Irom the agency action,
Certainly, the removal action did not require the claimant to

commit himself to active duty in the Army, nor is it so contendad,

It is equally certaia ihat although the Keparation did cause

Mr. Burroughs to-seek alternate employment, his decision to
enter Arrny servide effectively removed/for ‘a lung period his
ability. to resume his civilian employee diuties in the event he,
succeeded in obtaining a reversal of the riémoval action, Accord-
ingly, under the provsions of 5 U.S,C. § 5596 and implementing
regulations, Mr, Burroughs ie not entitled to back nay for the
wrongful geparation from his-civilian position after the date on
which he entered the active military service.

) Acéé‘z'!di'ri;ly.j: Mr. Burroughs may not properly be paid back
pay for the period from February 12, 1868, when he entered on
active military duty, to the date of his release from sich duty.
Therefore the denial by our Claims Division of Mr, Burroughs'
claim for additional back pay is hereby sw 1iined.

. P : i f
The decieions of this Office are bindlfig upon the Executlve
branch of the Federal Government, Regarding the question of
further ‘appeal, see 28 U, S, C. §§ 1346 and 1481 (1570) for matters
cognizable by the United States District Courts and the United
States Court of Claims.

Acting ComptrollerCGeneral

of the Unitcd States
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Willism Maubert

Ol.v.l'lrn.
UNITED STATES GOVERNMENT GENERAL ACCOUNTING OFTICE

Memorandum

TO +  Director, Claims Diviasion March &, 1977

Acting m k Y,
FROM :  Corptroller General ol

SUBJFRCT: Milo D. Burroughs - Back fay for Concur~ent Civilian and
Military Service -~ B-186963-0.M.

‘Returned herewith is fiie no. 2-2532545 forwarded for our
considevaﬁion on June 9, 1976, in zonnectlon with the appeal
by Mr. Milo D. Burroughs for reconsiderition of the denial
ot his claim for back pay during the pericd in which he was

performing active military duty.
That denial is sustained by our decision of today, B-~-1&E9€3,

copy attached.

- Attachment






