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THE COMBPTHOLLER OENERAL
PBEF YTHE UNITED SBTATES

WASHINGTON, J.C. 20%Z 48

RDECISIQON

FILE: B~186830 DATE:  yovenver 5, 1976

MATTER OF: Richard S, Day .- Tropical Differantial

DIGEST: Euployee placed in position within United
States following reduction in force in
Canal Zone requasts ruling on whether
troplcal differeatial authorized by
section 7(a)(2) of Act of July 25, 1958,

72 Stat, 407, may e included in "rate

of basic pay" for purpose of applying
"highest previous rate™ rule, Question

is based on provision of above-cited law
requiring inclusion of tropical differ-
entials as basic compensatlon f-<r, inter
alia, "any other benefits which are related
to basic compensation." 1In 39 Comp, Gen, 409
{1959) we held that twopical differential
may not be included in applying "highest
previous rzte'" rule,

This action iz in response tr the letter of Mr, Richard S.
Day, dated June 22, 1976, Iin which a ruling is requested 25 to
whether the tropiszal differential authorized by section 7(a)(2)
of the Act of July 24, 1958, Pub, L, Mo, 85-530, 72 Stat., 407,
1s included in the term “rate of basic pay" for the purpose of
applying the "highest previous rate” rule, 5 U,S.C., § 5334 (1970},

The information furnished shows that following separation
from his position in che Canal Zone due to a reduction in forca,
Mr. Day was placed in a position in the United States. However,
in establishing the rate of bpasic pay for the purpose of the
Yhighest previous rat¢" rule, the administrative agency involved
excluded the tropileal differential on the basis that it does not
come within the acope of the definition of "rate of basic pay"
found at 5 C.F, R, § 511.202(1) (1975). That provision, which
serves tu define the cern "rate of basic pay" for the purpose
of the highest previous rate rule, is as follows:

“"*Rate of bawic pay'! means the rate of pay
fixed by law or administrative action for
the position held by an employee before any
deductions and exclusive of additional pay
of an,' kind."
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The problem presented is whether the above-quoted provision
requires dnclusion of the tropical differential in establishing
a rate of basic pay for the "highest previous rate" rule, The
tropleal differential was authorized for employees in Canal Zone
by sectlon 7(a)(2) of Pub, L. No. 85-530, supra. That section
authorized in part:

"an overseas (tropilcal) differertial not in
excass uf en amount equal to 25 per centum
of the aggregate amount of the rate of basilc
conpensation established under Section 5 of
this Acr * * %0

'Furthermore, secticn 9 of the above-cited Act requires that
the rate of basic compensation established under section 5 and the
differential determined under section 7 of the Act are to be in-
cluded as basic compensation of =2mployizes who are citizens of the
United States for certain stated benefilts, not relevant here, and
foir "any other Lenefits which are relarved to basic compensation,"

Mr, Day argues that the effect of this provision Is ro require
that the tropical differentlal be included in his rate of dasic
pay for the purpose of establishing his compensation under the
"highest previous rate rule,”

This issue has been previously determined in our decision
39 Comp. Gen, 409 (1959), 1In that decision we stated:

"Concerning the tropical differentlal, we
held in 24 Comp, Gen, 181, deciding a question
which aroce under laws and practices in effect
prior to the enactment of Publie Law 85-5%0,
that the differential paid in a classified
position in the Canal Zone waws not saved upon
transfer to a similar position within the
United States, even though the differential
wes regarded as baslc compensation for the
Canal Zone position, In other words, the
rules allowing previous rates of compensation
to be used In fixing initial salary rates upon
transfer, reinstatement, promation, demotion,
and the like, have been applied in terms of
rates prevailing in the United States, We
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find nothing in Publie Law 85-550, its legislative
history, or :its purpose to require a departure °
from the rule of the decision just cited. We
view the phrase 'any other beneflts which are

. related to haslc compensation' appearing in
section 9(6) of Public Law B5-550 as referring
to emgluments smd perquisites flowing directly
from employment in the Canal Zone in the same
manner as those specifically enumerated in
section 9; and cur opinion is that such phrase
is not to be construed ag conferring benefitg
in connection with subseguent. employment
elsevhere," (Emphasis added.)

We are unaware of any compelling vreasons requiring a different
result,

¥iv, Day also requests rulings concerning whether tropilcal
differential is suuiect to Federal in.lome tax and whether it
conatitutes "basic pay" for the purpose of retirement deductionms,
A determination as te the texable status of all income, including
a tropical differential, is a matter primarily within the juris.
dietion of the Internal Revenue Service, Alsc, the determination
as to what is-basic pay under the Clvll Service Retirement. Act is
for determination by the (ivil Service Commission, Therefore,
tnége questions should be addressed to the Internial Revenue Service
and the Civil Service Commission, Ttespectively. '
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Neputy Comptroller General
of the United States:





