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THE COMPTROLLER GENERAL
OF THE UNITED 8TATES

WASHINGTON, D,C, 206548

DECISION

FILE: 1-18€660 DATE: 0October 20, 1976

MATTER OF: Elgar Corporaticn

DIGEST:

\

1, Where both offerors perform benchmarl. test under relaxed RFP
standards, GAO finds no prejudice to elther offeror and nov
corrective action must be taken in instant case, However,
recormendatlon 1s made that in future when determination is
made to relax or change stuandards in solicitation, amendment
should be issued advising all ofterors of such change,

2. GAO agrees with procuring agency that discusalons with offeror
on date of beit and final offers as to what unit was proposed
and subsequenl changing of offerors's propceal consiituted
reopening negotiaticus, not mere clarifi:ation, and other offeror
should lave be2n gilven further opportunity to discusa, Therefore,
another round of beat and flnal offere should be requested to
cure deficilency in procurement.

The Social Security Administration (853 . Baltimore, Maryland,

. issued request for proposals (RFP) No. SSA-RFP-76-0244 for the delivery

and installation of uix 37.5 KVA uninterruptible power supply units.
L]

Of the three pr0posala which were received in response to the
R¥P, the proposale of Elgar Corporation (Elgar) and Emerson Electrie
Co, (Emerson) were foiind to be technically acceptable,

Elgar hae protested the award of a contract to any firm other
than itself for various reasous which will be discussed below. The
procurement has progressed to the stage that best and final offers
have been aubmittod and SSA 1 currently wlithhelding awvard pending
our decisioh,

) \ .

Elgar! a\fnitial aasia of protesc is that Emerson was granted
an extension .f time to successfully perfomm a preaward benchmark
test required Ly the RFP and, therefore, gained an unfair cost
advantage over Elgar, which performed the benchmark within the time
required,
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The RFP provided as follous vegarding the benchmack testing:

"PROVISION FOR PRE~AWARD BENCHMARK AND PRE-SHIPMENT
TESTING

"The Social Secuvity Administration reserves the

right to perform a pre-gward benchiark in no less

than \0 days and no more than 45 days from the date

of propossl submission fox the equipnent proposed in
accordsnce with the mandavory requirements of this

KFP, The SSA also reserves the right vo perform.a
pra-shipment test on all equipmept wrior to release

of that equipment from the manufactuzers' facilities.
All testing will be in accordance with the mandatory
testing requirements stated in this NFP and will be
performed with calibrated and certified testing equip-
ment provided by the proposer and/or awardee, In all
instances whare a benchmark ur pre-shipment test is
conducted it will be done by the manufacturer at his
expense with S5A representatives on-site utilizing

the manufacturers' test equipment ind personnel. The
Government also reserves the right to use an independent
consultant for the purpose of the benchmark and testing,"

The closing date for receipt of proposals was March 12, 1976,
Therefore, as issued, the RFP required the benchmark testing to be
conducted by April 26, 1976, 1In its proposal, Imevaon requested an
extinaion of 15 days to conduct the benchmazk oy a total of 0 days
from the submission of proposals., On March 22, 1976, the contracting
officer advised Blgar and Emerson that the benchmarking would be con-
ducted withk thelr respective fixms on April 1 and 2 and April 9 and }0.
Those dates were established, according to the contracting officer,
on the expectation that perhaps Ewelson could produce the equipment
proposed prior to the date that Emerson had proposed for availabillity.

" On April 1 and 2, Elgar performed the benchmark test, When
SSA personnel werz visiting the Emerson plant on April 7 and 8 to
test another plece of equipment in conjunction with a different
solicitation, Emerson advised that the equipment for the instant
solicitatiorr would not be available cor testing on épril 9 and 10,
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Thereafter, the conyracting officer determined to extend the
testi~g’ period for Emerson until May 12, 1376, in order to promote
competition, becauie the exclusion of Emeraon would have left only
one offeror for award consideration, This waiver of the 10~ to 45-
day requirement was‘icopnditioned on Emerson paying the cost of the
extra trip of the bepclhmark testing team to the Emerson facility,
which Emerson did. n May 12, 1976, 'the benchmark was periormed
and Pmerson's equipment was found technically acceptable with the
exception that the unit tested was a 50 KVA as opposed to the required
37.5 KVA, Since the %0 KVA exceeded the agency's needs, it was
acceptable to SSA,

Elgar zoptends th@t in order to meet the 45-day time limit
for benchimark testing, {t incurred extraordinary costs such aa
overtlhie, special fabrication and test setup, which due to the
extension, EFmerson did not have to incur, thus giving Emerson &
potential cost advantage,

In the report to our Office on the protest, the contracuing
offlcer pgave the followinyg justification for granting the extension
to Erevson:

"As previously indicared, the contracting officer
elected to grant an extension heyond the time set

for the completion of the benchmark testing in the
interest of promoting competiticn and to provide an
otherwise reaponsible {irm the opportunity to
demonstrate its capability to weet the Govermment's
requirements, In a negotiated procurement, the cori~
tracting officer has considevable latitude in changing
or rirlaxing the requirements of an RFP, provided, of
courre, that each offeror iv afforded an equal oppor-
tunity to make proposal adjustments to the change,

"Tn the instant cgae, the contracting officer was
obvloualy unable to grant a comparable extension to
Elgar, since Elgar's equipment had been satisfactorily
tested before the decision had been mede to extend

the testing period, Notwithstanding the fact that an
earlier deciaion may have been more favorable to Elgar,
the contracting officer 1s satisfied based ou a
reexamination of %he f£acts, that the decision was proper,
in the best interest of the Government, and made in
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accordance with the discretion permitted him
within the context of a negotiated procurement,'
Vo

The Deputy Assistant Secretary for Grants and Procurement
Management of the Department of Health, Education, and Welfare
in commenting on the issue concludeg that by granting the extension
to Emerson, the appearance of preferential treatment is given,
However, since there is no evidence that the results would have
changed if an extension had been granted to both parties, the
conclusion is reached that steps will be taken in the future to
guard against these occurrences but no corrective action should be
caken in the instant case,

While the record indicates that Emersci; was granted an extencion
of time to perform the benchmark, we also note that Elgar was granted
certain leeway during the henchmark, Elgar's upit failed to comply
with the RYP requirements in the following areas:

1. Harmonic Distortion was measured at 16,2 percent,
while the RFP called for a maximum of 10 percent,

2, The voltage transient from 50-percent load to full-
rated load and back to 50~percent load was recorded
at 9 percent., The RFP required a maximum of 8 percent.

3., The voltage transient from normal battery operation to
return of utility power was recorded at 4 percent;
however, the RFP required a maximum of 2 percent,

4. The efficlency nf the equipment tested wus 77.5 per-
cent and the RFP required a minimum efficiency of
83 percent.

Following the benchmark, Elgar submitted a letter to the con-
tracting officer stating that the variauces would be corvected if
the contract wac awvarded to Elgar and advising that it was aware
of the penalty clauses relating to the failure of the unit to comply
with the minimum efficiency of 83 percent. The RFP provided thact if
the unit failed to meet the B3-percent efficiency rating, the piice
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of each unit would be rcduced sccording to a formula set forth
in the RFP, ’ )
t 1
Therefore, aotviithavanding the failurea of Emerson to
complete the benchmark within the time requirud and Elgar & comply

. with all raquirements, the nont.icting officer considered both pro--

pesals technically acceptable,
'\ :

The determination of vhether u proposal 1is technically
acceptable ind within the competitive range 1s a matter of administra-
tive discretion which: yill not ke disturbed absent a clear showing
that the decermination was arhitrary or unreasonahle, 52 Comp, Gen,
382, 385 (1472)., Whare both offerors were allowed to perform the
Leprhmpyk test under relaxed standards to prove their proposals
technically acueptablyi, we do not find either to have heen prejudiced
60 a3 to require corrective actiocn., ‘Hewevew, wa belleve that in
the future; steps chould be taken to assure that standards set forth
in a solicitaticen are spplied as stated or that an amendment be issued
to all offerory sdvising them of the relnxation or chauge.

Secondly, Elgay argues that Emexson has failed vo comply with
the portion of the RFP which required the item being offered to be
a standard catalog wmodel vith published specifications awvailable,
The contyracting officer has advihed our Office that he has a copy
of the Emerson Catalog Specification Sheet which shows published
specificatiors for the model offered by Emerson., Thereiore, we find
no merit to this portion of the protest,

Finally, Elgar contends that discussions which SSA personnel
had with Emersor. on the date for submission of beat and final offira
constituted a reopenirg of negotiations without a similar opportunity
being extended to Elgar.

A \ . ,

The record indicates that on May 21, 1976, negotiations
were conducted with both offerors and June 4, 1976, was established
as the date for submission of best and final offers. (n June 4,
1976, when an Emerson representative delivered the best and flpal
offer, mention was made to an SSA representative that Fmerson ras
propesing a 37,5 KVA unit, The SSA repres:ntative advised that
Emerson had to propose 8 50 KVA unit as that was the unit bench-
marked and that the best and final offer as then written would
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be found technically unacceptable, Thereafter, the Fmerson
representative took the still sealed proposal to another room and
changed the 37,5 KVA unit to the 50 KVA unit and then submitted

the proposal tn SSA,

The contracting officer views the discussion with Emerson
as a clarification rather than negotiations which did not require
further discussiops with Elgar, HEW hae advised our Office that it
views the above occurrence as a reopening of discussions and recom-
mends that in order to correct any disadvantage to Elgar another
round of best and final offers be requested,

We agree with the recommendation because the discussion with
Fmerson was more than a mere clarification siiice it resulted in
Emerson changing the basic item it was proposing., Therefore, we
believe another vound of best and final offers is required to cure
the deficiencies of the prior procurement action,

%’Ja 444«1.

Doputy’ Comptroller Genera
of tht United States






