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MATTER OF:

DIGEST: The claim of a former member of the
Alr Force Tor lost eivilian earnings and -
promoption in his civilian job and lost
flight iraining incident to his medical
disenrollment from Aly Fores flight
training due io excess height, is not

. legslly payabls, Further, the claim
does not contain the requisite elements
which would warrant submission {o
the Congress for consideration under
— , the Msritoricus Claims Aei of 1528,

This 18 in responas to 8 letier dated May 21, 1878, from
Colonel Willlam A, Martin, URAF, Chief, Claimsg and Tori
Litization Diglsien, Office of the Judge Advocate General, Uniied

~ States Alr Forge. transmitiing for cur conaideration the claim
~of 3 » & former enlisted member
= {officer trainee) in the Air Force, under the proyisions of the
~ Mevritorious Claims Act of 1928, 21 U, 5, C, 238\{1970)}, arising
- from his medizal disqualificaiion for flight iraining and subse~
 quent discharge from the Unidted Stateg Adr Force, The claim
in for $2, 500 in lost civiiian earnings and promotion and §8,000

_ for lost flight training,
The record indisstes that in Jonuary 1573, prior to eniry on
actlve duty, Mr, was given a flight physical examination

by the Air Force and found qualified for flyinz, During the
physiag], he was measured for helght in the standing position
only, In August of 1875 he was gelected for navigsator training
“snd fn October of 1875 he entered the Alr Force Rezervesa on a
delayed enlistment program. On Cetober 31, 1975, he tock a
leave of absence from his civilian employment, In connection
with his entry into the Reserve program, hie was given an addi-
tienal physicsl, He again was measured for height ih the stending
position only, Can December 8, 1875, he was placed on active

“duty in the Air Forece and was given a third physical examination,

- Again he was only given the height mersurements in a standing
position, Following his enlistment he was ordered to San Antonio,
Texag, for Officer Training School {OTS) and was given an additional
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physical in early December 19875, Duripg this physical, he was
measured for helght in both the sitling and standing positions,
and it was determined thet his sitting height was excessgive for
flight training. The focllowing week he was meapured in the T-37
ard T-38 aircraft and as 2 result of this examination he was
clasaified meadically diggualified for flying without a possibility
of walver. Although he could have served out the remainder of
his enlistment in an enlisted capacity, or aa he indicates he was
advised, apparenily he movy have been ehgible o complete 0TS
ard have been aszigned to duty as an officer 1t & ponilying
' capacity, Mp, exereized his enllatmerd option snd was
dischargzd from the Air Force efective December 18, 1873,

in this regard the record shows that a supplement io My,
enlistment sgreement indlisled by him coninlned the fczicwmg
provisica: -

"I undeorstand that i selectad for 2 specific
fiying training course, should I become
medically disgualified for that conrses or
should I fail to successfully complete the
Flight Screening Program, the peeds of
the Air Force and the recommendation of
OT38 will determine if I am allowed to con~
tinuge in OT2 leading to ancther courge of
training. Additionally, I wderstand that
if ¥ am eliminated from raining leading

to an A¥F commisgsion for other than medical
or ynanitahility rersong, Imay eleet in
writing to eampiete my faur-—year enlist~

ment or {0 be lmmediately discharged
* % %,

Mr, indicates in effect that his sole purpese for enlz.sting
in the Air Force was to cbizin flight training and serve 29 & fying
officer. He indicated that when ke was found to be too tall for Aix
Force flight iraining, he told Air Forces personnel that he was in
the AdrForﬁa to {iy and that, If they would not et him fly, he

MEd ou‘h

My, elaim for $2, 580 resulting from lost civilian
wages and prﬂmetitm in his civilian job i8 bascd on his asgertion

i
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that if the Air Force had digcovered that he was too tall for
flight iraining before he had enlisted; he would not have enlisted
and would have earned additionsl galary and a promotion in his
civilian job, His claim for $8, 600 for flight training i3 based
on the cost of such training at a clvilian flight school, which
training the Air Force would have provided him had he met

the height requirements,

The Air Force congidered Mr, elaim and advised him
that his clalm waa not found to be vognizable under any statuiory
claims authority svailabls {o the Alr Foyes, including the Federsl
Tort Claims Act, 38 U,5,C, 2871-28801978), The Air Foree
then forwarded the matter to this Office for consideration under
the Merdtorious Claims Act of 1828, 31 U.S.C, 238.7(

Mr, ppears o have bean Tegally diseharged at his
own reguest on December 18, 1975, ending his entillement to
military pay and sllowances, His claim for loss of ecivilian
sarnings and prozaciion and for the cout of flight {raining appear
{0 be in the naivure of damuges for breach of coniract or tort,

We find no legal suthority under which this Office could suthorize
payment of his clalm and, therefore, it may unot be allowed,

Cencerning the application of the Meritorious Claims Actiof
1824, that act provides that when a claim {3 filed In this Offite
that may not be lawlully adjusied by wse of an appropriation
theretofore made, bui which claim in our jndgment containg such
elements of 1egal lability or equity as to be deserving of the
consideration of Congreas, & shall be snbmitted to the Congress
with our recommendations. The remedy 18 an extraordinary ons
and i{a use {8 limited to extraprdinary cirenmsiances,

The cages reporied for the conslderation of the Congress
generally involve equitable circumstances of an nnysual nature
and which are unlikely to constitute & recurring probvlem, since
to report to the Congress a particulsr cags when shmilar equiiies
exist or are likely to arise with respect to cther claimants would
conatitute preferential treatment over others in aimilar circum-
stunces, Undoubiedly cther individuals, after enlisting in an
armed force have been medically disqualified for various ressonsg,
and have found themgelves in sitnations similar to that of '
Mr., = . Therefore, we find the clalm to be neither vnusual
nor a nonreeurring sitvation,
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In addition, ag to the portion of the claimn sounding in tort, .
the Meritorious Claims Actlhag Been generally interpreted as
not applicsble to torg claims, See 13 Comp, Gen, 40811534),
18 Comp, Gen. 84 837), and 34 Comp. Gen. 480)41855).

For the reasons siated sbove, we do not find the reguisiie
elsments which would justify s reporting this claim $o the
Congress for consideration under the Meritorious Claims Actfand
no further action will be taken with respect to this clnim,

R. ¥. Kellax

Aciing Comptroler General
: of the Unitad States






