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MATTER OF: Reinbursemsnt for State-imposed put.lcidt
spplicator license fes

DIGEST:  pursusnt to Pedersl statuta snd iuplementing rogulations,
Ovegon has plan for cartificatioun of pesticide applicators.
Stats plan includes assesmnent of $7,50 fee for corfifica-
tion and licenaing. Appropristic«e of U.S. Forest Service
are not avoilable for caimbursma n . of smployes who pays
this foe Lecauss it repressnts a pezsonal expunse incident
to qualifying for his position.

This decision i3 in response to a request from'an authorized
certifying officer of the Forest Service, Unitad Scates Departaont of
Agriculture, for our duocision ars to whethar he cay properly certify
for payuent 8 woucher for reinburcement of & 7,50 fre peid to the
Stats of Oraogom Ly David A, Oroluam, a Forest Serxvice employee, for an
Oregon Vosticide Applicator Liccaze,

The Fedaral Insecticide, Funplicide, and Fodenticide Act, as
sminded by the Federal Environmental Posticide Control Act of 1972
(? U.S.C. §§ 136 ot seq. (Supp, ¥, 1975), hexelnafter “the Act")
eatablinhad atatutory raquiremants governins tha distribution, sale,
and use of pesticides, Tho Aduinistrator of the Enviromuenta) Pro-
tection Agoncy (EPA), vho is charged with aduinistering the Act, has
fsaued regulations at 40 C.F.R. § 171 (1975), providing for tha
cartification by States of users or applicators of xestirictod uss
pesticides under plans to ‘be approved by LPA,

i

-Pursuant to these regulations, the State of Oregon has submitted
4 plan for the certification of posticida appiicators. EPA rogulations
authorize States with an approved plan to act as the coxtifying agcncy
for all peoticide applicators, including those exployed by tha United
States, 40 C,F.R, § 171.7, Under the Oregon plan, Oregon certifiecs
Federal applicators of pasticidas, and assesses a fee of $7.50 for the
licensing of pesticide applicators, _ ;

Kr. Grahan has paid the fee and seeks rveindursement, The g
certifying nfficor indicatss that lir, Grahan perfonas hias duties as
a peaticide applicator at the direction of the Forest Sorvice during
official working hours and eatirely on Federal lands, '
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The certifying officer states that theye 1s ne $-dication ia
either the Act or its implementing 7egulaticas tast & license fes
may be asssosed bgainst & Federsl sgeccy. Purther, he camat f£ind
"w & & any indication that Podarel agencies swat roquln sxployees to
pay & Stata license fee as a coodition of employnent.” lorcover, the
certifying officer motes that U.5, Covermment pasticide applicators
pesforniing work on Federal lands sve dound by substsative State law,
but not by adninistrativs crules, by virtue of Lxecutive Order No.
11,752, 3 C,T.R. § 380 (1974). It 4s his opinion that the licensing
resuivranont £s on adainistrative tather than substantive provisioan.

The Act contanplates that all cpplicators of restricted uae
pesticides, inclwling Fedexal wployeu, vill .be subjact to certifica-
tion. 7 U.S.C. § 136{e)(1}, § L36b{a)(5upp. V, 1975). Although
standards for certification sre to be prescrihed Ly tlw Adninietrator
of EPA, tha autbority to coertify ray in effect b4 Jdelegated to States
having proprams for ceartification which et tha standards for certifi~
cation vhich the Administrator preocrilbes and which are approved by
him, 7 U,$.C. § 136L(a).

As noted above, the Adninistrator, in inmplansating these pro-
visiona, has ailownd Efates vith approved planz to certify Federal
pasticide applicators. It is under such a State plan in Oregon that
1tr, Crahsa wos licensed as a pasticida syplicatsr unan payment of tha
required fee, ‘Tha Oregon Plan pruvides, with respect to cartification
of United Statas aaployecs, that "z # % [o]btalning of & cormercial

" applicator's licensa and paying the amaociated public spplicator's

fco will still be requirad,”

Decisions of this Offica, lwiding that Fedaval uployocl 1Ay
not be reimbursed for a licessa fee imposed by a State or locslity,
have been bosed on the rotionale that these expenses are ''w w &
pezconal to the oployee as an incideat to qualifying for the position
for vhich engaged * # «," 6 Cooxp. Gen, 432, 433 (1926)3 31 14, 81

-(1951). The sx tationale precludes relabursen-at in this case,

\le do not here guestion, as we did in tha cited declisgions, tha
authority of the Statca to require licensing of a Federal exployee.
In thosa cases, we pointed out that the 5tates have m ‘power by
taxation or otherwise to control in any manaer the operation of con-
stitutional lmss enacted by the Congrass to carry fato affoct tha
povers vested in the Fedoral Govermnent, citiug such cases as Johnson
ve Maryland, 254 U.8. 51 (1920). As a coroilary, we said, in 31 Coope
Cau, 81, supra, that it i= for the Federal Covermment to dotammins the
compatancy of Lts exployees for the perfomance of the ssrvices for
which they are eployad.
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In thid fiastancs, however, the Stats, iu certifying and
Jlcamasing & ticide applicator whc s an employes of -the Federsl
Covermment, i§ scting under authority sranted by EPA. It is only
decause the Adisinistrator has allowed Eiates to {nclude Federsl
sxploi. .es within the scope'of thelr approved plans that the State
is epovered to prescribe qualifications for Pederally-employad
pesticide applicators performing their duties on Federal facilities.
This 18 acicwwledged in effect by EPA in ite Ceneral Comments on
the ragulationas

"% % & Federal agency employesas who satisfy GAP
[Covermment Agency Plan--uinimal Govermment-wide
certiiication criteria] requiranents have denon-
stratad thoir coumpatence and are oligible for
certification. They are not, howover, cectified,
_and heuce ars not authorized to usa or supervise
the use of reatricted use pesticides until a Statc
" with an approved State plan accepts thim, eithar
oa the basis of CAP acceptance alone, or CAP
acceptance plus ather Sta's-imposed requirements.
Thus, ia roquiring compliance with its State plan,
the State, as the entity suthorized to certify
spplicators pursuant to {7 U.S.C, § 136b (Supp. ¥,
1975)], is aoplementing the Fedeiral law, * & &

Moveover, ths Act, at leas: indirectly, recognizzs licens'ng
48 &1 sppropriate procedurs {u iuplemanting ita provisions, See

* 7 U.5.Ce § 1364(b), providing that

*“heu establishing or sppioving standards for
licenning or certification, the Aduinistrator

- shall establish separate standaxds for camsu:rcial
and private applicatora,”

 Accardingly, we conclude that the Oregon requiremant for pesticids
applicators to ba liceused (s lawfully iicposed on the Foreat Service
suployee. 1f qualification as a pcasticide applicatnr is a condition
of his exploymeat, as appears to be the case, he must mact the Oregon
requirenents, but any associated expense {s personsal, and may not be
reinbtrsed with appropriated funds. The vouchar, which s returned
herewith, may not be certified for payment.

The Jertifying officer cites the provision of Executive Order
Ro. 11,732 that U.S. Govermeent applicators perfoiming their work on
Fedoral lands are bound by substantive State law but not by State
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séainistretive rules. i states that the Ovepon licensing procedire
" & ¢ ould appaar to be sn sdninfatrative tule in that it pazallels
maay otlier licensing requirecents of the Stste # & &, gupgasting
that » Forast Sarvice axyployss perforning his dutics on Fedycral land
should therefore not be subject to the State requirecsnt. ibwvever,
the Executive Order, in cur-'view, doos mot apply here giuce, as dis-
cusased abave, the liceasing procedurs, although fuplemented bty the
Stata, 18 ‘oposed Ly virtus of Federal law.

The cartifying officer aska, in 34dition, 1f tha wuchor may
not be certified, uvhather Fedaral eployees with posticide applicator
dutios can be raquired by an soploying agency to olbtain and pay for
8 license a3 a porsonal nmattor., Since none may epply vestricted
pesticides vithout a licensa in Orogon, if tha ennloysa's duties
necessarily fovolve the application of such pesticides, he could uot
qualiiy for his position unloss he holds the liconss in question.
Such gpecial employment requirenents are not vaique ino orx ut of the
Fedaral Covermsant. Thus,positions requiring an enployes to bLe a
lauyor arw uot available to persons wiv have not abtained a Stato
license to practice lawy positions requiring certified public accormtants
are rot open Yo parsons whio heve not obtained 2he necessary certification;
etc, In cach instancu, tho possession of & licence is & prerequisite
for acceptance of the employee as being qualified for & position thas
requires such a license. .

Therefore, faes incident to obtaining pswalts or licenses
necessay’ to qualify a Fadoral easployec to perfon: the dnties of a
position ire porsonal expenses, to be pald by the eployse. 51 Comp,
Cen, 701 (1972) and cases cited tharein,
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