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"nl'cttntiam were ‘restrictr1 to small businesses vith bid

Jaaes Peaco
Proc, I

THE COMPTROLLIYR CENERAL
GF THE UNITOD STATES

WASBHINGTAN, D.C. OB A4S *

MATTER OF:  yarperen, Ltd.; Bastern Canvas Products, Iac.

DIGEST:

1. Where protester raisad same issues in protest
in litigatior;before U.S. District Court and
will pursus {inal sdjudication on merits with
court, the protast will not be counsidered since
it 1is practice’ of .GAO,not to,vendex- dacision om
pxotelt wvhere Zssues imrolved &re likely to be
dilpu.d of ty court of computent jurisdiction und
court us not expressed intersst in decision h
'tta CAD. : I

2, Pto»:lt uiin.lt ‘omall bui.n-ll 81:5 status »f
anc'ther bidder wﬂl not be conuidnrod sinc
excliaive au’ hot:lty over questior of size status
of pol:lnt:[al svardess rasts with SBA.

3 On April 15, 1976. tha Défense Supply \gency "(DSA) sclicited
bnl- for’ ufrap;{fule asgemblies under; :izvitation for bidc (IFB)
m100-76; B8-0598. 'Bids were also scifjht for shoulder straps
undar m DSAIOO—TG-B-—].OOB illu.d on April 19 19%5. Both

opanings held respeciively on May 5 and May 10, 1976. Welmetco,
Ltd, (Welmetco), and Eastern Cinvas Products, Inc. (Raster=),
recponded to both solicitationn,

1 [

'y,  Protests: vete ﬂled by Eastern uninnt any contract awards to
Wilmetco, the low bidder, vader Loth solic/tations. Ezstern's pro-
tests are based in part on a contract for similar items (No., DSA10N-~
76~C-1379) which wa> swarded on May 5, 1976, by DSA to tha
SBA undar the latter's 8(a) program, 15 U.S.C. § 637(a) (1970). SBA had
selected Welmetco as the lubcontuctor to perform the contract.

Helutcu hadibeen npproved by SBA for participatiox. in the
8(a) .prograx ot ‘December 14, 1975. The record indicates' that
negotiations were hWeld and conplated by SBA und Welmetco yrior
to the ds:es for bid opening specified by the two IFB's. In this
ragurd, SBA'y report on the protests states that: .

& & ® Agreement was reached between the 8(a)
negotiators for an 8(a) award to Welmetco for
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60,000 llﬂllblias at a coatract pvice of §23, 00 per
au-bly with che'provision that, 1f Welmstco became
the successful bidder on the competitive lwltd. then

. 1its 3(a) contract price would be reduced -ithct te
$21.88 or to itr compatitively-bid price, whichaver
vas higher, Tha $21.88 pricn had been sstablished
by Defense Porsonnel Support Center as the fair
sarkat price wvhizh it determined. * & »"

In view of this arrangemant, Eastern asserts that by virtue of
Welmatco's zcceptance of the aforementionud contract undar the SBA
8(a) program, Welmetcc. is ineligible for an.sward under any other
formally advertiled procuteuentc. It is !aotarn ] polition that
Welmetco's pnrticipution in the 8(a) program nuCo-nticnlly randers
Welmetco's bids nimresponsive and nonresponsible for cousideration under
either IFB. Eaatern argues thar Welmetco certified to SBA, ‘that the
latter was unable to.compete inlthe nnrk.tplnce uhea{.ubnittius
an 8(a) busirean plnu Theteforv. Welmetco's partirtpption under
these IFB's against othcr quallfiad small bidders “:ftar rncnivin; an
SBA subsidy (award) fox sinilar itens cca-tltutu? sn uni&fv biddiag
oractice. Thus, Eastern maintains that SM ass’staace preclu.od
vther bidders from rorpating against Welmerco.

On October 19, 1976, rounsal for Easterr, advised this office
that the decislon had béen mad: ‘to pursue a.final adjudication on
the mwerits bciore ‘the Uoized States Distric: Court for the District
of Columbia’ (Ciiril Action No. 76-1284) of che sams: 1ssues raised
in 1its protests. Eastern had previcusly requested that the court
giant & preliminary injunction anjoinivyg the award of any comtract
to Walmeteo peuding disposition of the puootusts.

Where the issuas 1nvolvcd in a pro:eut are’ likely to be
dispos=d of in litigatiom bifore s court of co-patant ‘Jurisdiction,
ir 1s the practice of our Offic\ oot’to also render "’deciaion on the
leri:l of & protest., See’ Genernl Electric 'Company, 5-185969
Augult 17, 1976, 76-2 CFD 165. and 4. H.F R. § 20.10 (1976).
therthaless, our Office will render.a decinion on the merits in

circunstances where the court expresses sn intarest in receiviag our

de:ision. Descomp, Inc., 53 Comp. Gen. 522 (1974), 74-1 CPD 4&4.
The court has not expresssd such sn interest in this case.

Accordingly, we will not consider the Eantern protests on the
aerits.

Welwetco filed a protest with this Office against the award
of a contract to Eastern under IFB DSA100-76-B-0998 on the grounds
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.that Bastern was not a small Inu!.un.. Tha toéord shows that the

Jmsll Businsss Administration (Sl}) found that Easteru was a smail
business coacern and that Welsetc> appealed this decision to the

SBA Size Appeils Board, It has/been the position of this Office thet
SBA has exclusive authority''to ‘sdjudicate questious regarding tha
size status of potential awardees. Ses lrook.-larg-!hmio &
Associastes, Inc., B-184707, September 29, 1975, 7%-2 CPD 199.
Accordingly, we muzc decline to ccnsider Welmetco's protest. In

any event, pa the matter pnow stands, Eastern ig not in line for

sward,

Paul G. Dembling - /7,
Genaral Counsel






