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THE COMPTROLLER GENERAL
OF THE UNITED BTATES

WASHINGTON, D.C. 206408

DECISION

FILE: oaTe:NOV 4 w6

B-186£043

MATTER OF:

Willie L, Adams, @t t], - Cialms by seazonal
loyees for par dlem

DIGEST: suptoyees per
Texporaxy employees ol Corps ol Engineers
(Corps) parformed seasonal work on board
Corpa boats on Hissiaslppl Ri‘er, Claim
for par diem whon quarters and/or sub-
sistence was not provided is denied aince
hoat was dosignated official duty station
and par diem may not be paid at official
duty station, Further, statute authoriz-
ing quarters and/or sul:aiatence on board
Coxrpe vassels doas not entitletithesa
ocmployees to such benafit or tc allowance
in lieu thereof under these circumstances,

This action i3 a recensideration of the denial by our Claims
Divisiom of the clains cof Mr, yifllie L, Adams end 103 other
individuais for per dien for (nu%y parformed pirlor to 1971 while
employed as tewporary nr sénsonal employees hy the Corps of
Enginecrs (Corpy)}, Nepartment of the Army, and ossignad to Bank
Protsction Units (boais) Nos, 9 and 13, The ciatias were danied
on thu grounds that it was not shown that the designatian of the
Unit as the officlal duty stativn of tha claimants was arbitrary
or exroneous and that there i{s no other authority which mandates
that the claimants 4re entitled to quarters and subsistence or
per diem in 1licu thereof under tha circumstancea prasent,

The rocord indicates that the cleimants were cmployed on a
temporary or seasuvnal basis by the Corps of Enginears to perform
vork on the banke of the Misalsaippi River on board dank Protection
Units Nos, 8, 9, and 11, The work force nn thasa units conaisted
of peruanent employees of the Corps whose official duty stations
wera located othear thaa where the Units werae operating and who
were assigned to thase Units on temporary duty during the revet-
ment operating seatort, and temporary or ssasonal employees vhose
official duty station prior to 1971 was designated by the Coxps
to ha the Unit to which they were assigned, whesever it vaas located,
When a Quarterboat was zgsocinted with one of the Units, the crew,
both permanent and temporary amployeces, was furnished free quarters
and subsistence, However, when the Quarterboat was not operaticnal,
the vermanent employces reciived per diem while the temporary
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employees did no%, Tha administrative raport states that Unit

No, 9, which loadid mats for eventual piacement on the river banks
by another Unit, operated from a number of '"well~eatablished
locations, close to adequate commercial sleeping and eating .
facilitiaes,"” and that the parmanent employees rcoceived per diem
while the tamporary umplioyees did not, Ilnit No, 11 graded the
river banks Jn preparation for the placing of the mats, and, when
the Quarterboat was not cperational, the permanant umployeas
received per diom and thi tenporary employzes did not, Finally,
Unit Ho, 8; which placed the mats on the river hanks, uiilized a
Quarterhoat ot all times,

Prior to 1971, the Corps detsrmined that, due to the mobility
of the Units to ove whare repairs or sexvicrn wera needed on the
river and (lus to the general practice of hiring and terminating
temporary ewployaes at each location, the official dviy atation
of the temporary cmployces would be the Unit ftself, wherever it
wan located, Thuy, if a temperary exployese followed tho Ualt
o & new location, ‘here would be no change of official duty
staticn, and par dien would not be allowed aince the Unit was his
duty astation, This doterminstion was ronaiderad proper aud in
accordance with our decision {n 31 Coxp., Oen, 289 (1932). How«
aver, in 1371 ({he Corps vaviawrd its early Jdatermination in viaw
of a more atabilized work force, a change in the labor situation,
and the advantages of having the same crew work throughout the
season, and the Corps concluds! that the official duty station
of thesa tempurary employaes would be the geographic site wharxe
the greatest parcentags of work would be parformed, The Corps
concluded that the latcer daetermination would ba consistsnt with
our dacisions in 31 Comp, Gen, 289, suprs, aud 22 id, 342 (1942),
The claimants, h»wevar, contend that it was discrininatory to the
temporary employeaés cn\ Units Nos, 9 and 11 not to allow them per
dicm when quarters an' sudsistencs were provided fox Unit No, 8
and whaon per diem way otherwise provided to tle permxnent employnes
on Units Nos, 9 and 11,

Thave are & number 9f conflicts batween the facts as stated
by the clajmants and the facte as reported in the administrative
report, Whete th2 Corps statay that tle temporary employeses were
usually hired from local arius along the river worksites, the
claimanta disagree and contand that they are from the 5-state
area of Tennessee, Arkansas, Missouri, Kentusky, snd Miocsissippi.
The Cerps statas that with respect to Unit No., 9 the works!te was
close to adequate comwmarcisl sleeping and eating facilitiws, but
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the clainants argue that he neavest towns ‘era 7 te 15 milas
awry, that long-tarm sleeping and eating arrangements could not
ba nade, and thet it was fupractical for the cleimants to commute
home each day. Finally, the administrative repyrt states that
due to changed condivions such as a morc stabilized work force, a
nshange in tha labor eituation, and the advantesges of having ths
same craw wotw ti\roughout the work season, it was detcrmined that
tha official duty atation for tha temporury employaes should he
changed, bC the cleimants argue thut the working conditions,
units, and work aspignments ware the saxe both before and after
1971,

When there is a conflict over the facts, such as presented
here, our Offica generally accepts tho Zacts as rapurted by the
Govermmant ageacy, absent wvidenze furnished by a claimant which
clearly shows the facts subnitted hy ths Government agency to ba
in orror. 8ea B-180638, August 30, 1574, add cazes cited therein,
Wo d5 not believe that the evidencu submitied by the claimants is
suflicient to overcome the facts as raported by the administrative

U] etncy.

As noted in the Settlemant Covtificatea, Section 3702 of
title 5, United States Code (formerly 5 U,5.C, 836) providus that
an emplovea traveling on official business away frﬁthia designated
post of duty is eatitled to a per diem allowance as prescribed %y
the agency concerned, The implementing reogulations in effect during
the period of the claims, the Standaxdized Covarnment Travel Reg-
ulatfons, Circular A-7, pzovida, in Section 6.8, that per diem will
not be allowed an ewployue sither at hin permranent duty atation
or at his place of abode frum which he commutes daily to his of-
f!clal duty statlion, Our Offfce has long iield that an employea’s
offictal duty station is the place where he axpects, and he is
expected, to spend a greater part of his time, 32 Comp, Gen, 87
(1952); 31 id. 289 (1952), Ve hava also held thet the authority
to designatc a post of duty or official duty atation doea not
include the authority te designate a place contrazy to the factual
circumstances prescnt for the purpose of paying per diem, 31
Cﬂq). Gen, 289’ supra, 19 ido 347 (1939" 10 ido 469 \1931).
Thersfore, whethar a particular duty station 1s in fact pormansnt
or tomporary is not merely a matter of adninistrative davignntlon
but alsc a question of fact to be datermiued from the employee's
orderd, the nature and the duration of the assignment, and the duty
to he performed., 32 Comp. Gen, 87, suprvas B-172207, July 21, 1971,
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The record indicates that part of tha work furea on hoard
these Units were permanent emplnyses of the Corps \vhose official
duty station wes designated somevhare othar than the Unit (ap-
parently at Corps {acilitins such as Mempliis, Tenneasea), Thase
cuploysen weve assigned to thess Units on & tempovary duty basis
duxing the seasonzl oparation of these Units and, while the record
is not covplete, it does not appear that the dosignation of the
Unit a» o timporary duty station was impropesr or erroneouc, Ac-
cordingly, payment of per diem when quarters and subsistence werae
‘aot provided to these employees would ta propar,

The claimants, temporary amployees who were hived by tho
Corpa for sesasonal work on board the Units, did not have a par-
ranent duty station for which they rapoxted in ths o7f-zeason.
Furthermore, the Corps raports that genarally fthase employees
wera hired from local arass along the river worksiles end that
generally adequate commercial sleeping (nd enting faciliticvs
were located nearby, Therefore, the Cor'gs concluded tha? in
view of our declsion in 31 Comp, Gen, 2189, supra, the Unit would
be considared the temporary employeo's duty station and psr diew
woitld not be authorized, In our decision 31 id. 289, sugrpg, we
held that where for all intents and purpnses Albany, Now York,
was an employve'a official duty station, the fact that New York
City was dasigrnated as his duty station would not entitle him to
ver dien since mast of his official duties were parformed in
Aibany, On the banis of the record beforas us, we cannot conclude
that the Corps' determination of the headquarters of the temporary
employees in the present case was erroneous,

In 1971, the Corps determined that, in viaw of the desirablility
of rataining the same crew throughout the season, a realixzed
change in the labor situation and a more eatablished work force,
the nfficial duty station of the temporary employees would be the
geographic site whera the greatast percentage of work would bes per-
formed since this datermination would be consiatent s:ith-our
decfsion in 22 Cowp. Gen, 342 supra, In 22 id, 342, supra, ws
held that an itinerant fiold employee hired to perform mappring
vork may be authorized per diem while travaling away from his
first duty station or, perhaps, upon his return to hio firat duty
station if, depending on the circumstances, his first iuty station
is not his permanent duty station. The determination of the Corps
in 1971 appears to be consistent with sur decisions cited sbove,
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Further, as noted in our Claims Division settlement; undar  che
authority of 5 U,8,C, 3947(a) (Supp, V, 1975), the Corpa myy fur-
nish its employees quarters or subsistence, or both, ex board
viasals, The only entitlement to an allovauce or per dles in

lieu of yuartaexs or suhsistence is provided under the authority

of 5 0,3,0, 3947(b), which was added us att amendment {n 1971 and
‘‘hich, by its terms, provides the employuve the benefit of per diem
when hh cannot otherwina avail himself of quarters and/or subsistence
due to advarse weathar couditions or when the vesael is undargoing
vepoirs, There hap becn no showing that the claimants are entitled
to par diew undar the authority of the altova-cited provisions,

Accordingly, wo must sustaiu the action of our Claims Division
in divallowing these claims for per diem,

With rvegard to tha queation of further appeal of the determinstion
reached ou these claims, it is noted that decisiona oZ the Comptroller
General of the United States rendured on claims sattlea by the
Gennral Accounting Office are conclusive upon the executive branch
of the Guvaernmwnt, and thare is no procedure proscribed for ap-
pealing from such decision., See 31 U,5,C, 74 (1970), Indopendent
of the jurisdiction of “he General Accounting 0fZice, tha Uaitel
States Court of Clalms and the United States District Gourts have
jurisdiction to consider certain claims against the United States
{f suit 1s filed within six yaars after tha claim first accrucd,

Sca 28 U,5.C, 1346{5)(2). 1491’ 2401' and 2501,

[l.r.mtn

Comptroller Genaral
of the Unitad States

Doputy)





