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Gharles Browne

. Civ.Pern.
THE COMPTROLLER OENERAL
OF THRE UNITEAD STATHEP
WABHINOTON, D.C, 4OBa =N

FILE:  3-186036 DATE:JAN 2 6 W7

MATTER COF: Dr, Melsoa L. ‘lolfe.

DIGEBT: PFormar comdsaionad officer ¢f Pudlic Health
Setvice wio requeatad geparstion from the service
in abrogation of hit agreazent to sarve ¢ spacified
period aftar being traivnued at Corernuant expanse
and who vas advisad that under autbority of pare-
graph W45 of tha JTR's bo would be Jdivested of
travel aud transportatlon allovance bimelirns to
howme on geparstion, toy not have saparatfon ordars
sxanded rotrosetively to authorize reimbursencat
for these expenses such swending ovders being
dnconntstant with circumetances surrounding the
fssyanca of tha original ordavs.

Thia action 4w in TeAponss Lo a lcttcr dated Septesber 18,
1974, from Dr. lislson L. Yoife, formarly a commisuioned officer
vith the Public Iealzh Service, appealing a settliement dated
August 30, 1974, by our Transportation and Claiwa Division (now
Clairs Divinion), vhich disallowed hioc claim for travel and
Yreasportation expenses from his last duty station to bis home
of record incident to Liis separatfon froam the Public Uazalth
feoxvice in June 1965,

The record shows thlt in July 1964, upom on:ering tha
. Commispioned Corps of the ?ublice Health ﬂanicc. DPr. Volfe’
signcd a dental renidcm.y trainin(‘. agreesent 4n vhich in exchange
for » yoar of rauidency training given by the Division of Lospitals,
he agreed to serve a apecified reriad tharaa.ter with the Public
llealth Service. On May 20, 1965, he filed'an application for
separation from tho Conmislioned Corps ‘of the ‘Public Kealih Sarvice
Arjen though 'he was wtill dn- his obligated nutvice period. Banmed
ou tiat npplicatton for|separation ‘sud follouinc detailad counsel-~
ing concetoing all aspeits of the natter, including being advised
that he would lome travel bunofitl. Personnel Urdsr No. 126, was
1ssusd on Juue 18, 1965, tnruinnting Dr, Nolfe's appointment {u
the Cormiseioned Corp- and separating him from the service effective
June 39, 1965. Subccqucnt to the isguance of ithose ordexs but
before thoir effective datt, Dr. Wolfe apparently further
considered hia setion snd on June 28, 1965, filed a requost that
the June 18 separation oriar be cancelled. Action to cancel
thosa ordars was not taken upon tils requost and he was -nparnted
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on Juane 30, 1965, without being reimburaed for his travel And R
tranaportation expenses to his home of ucord.

In January 197!. Dr. Wolfe contacted thc !'ulauc. Haalth Basxvice
axd regueated a review of the circumatances surrounding his aepsrae
tion so that ha would ba sntitled to hi= travel snd.transzortstienm
expanses. Ths Commissioned Personnsl Operations Divisien of the
Public Health Bervice, acting cm this reguest, conducted .n f{nvasti-
gation and concluded that Dr. Wolfe's service had been inadvertently
terminsted. Ax a result, Personnel Order Wo. 038.005, dated Fabruary 12,
1973, was Ls3vued to smend his 1965 peparatiom order fie an affort to
suthorize travel snd transportation allowamces for him and his family
to his home of record,

Following thasuance of those mmending crders, Dv, Wolfe emtered
a claix for travel and transportation expsnsas fucurred incident to
his hano of record travel om separatiou,

It 13 well estsblished that legal rigxhs and uub!lltlu wvith
Tegaxd to travel allowances veci as and when travei is performed
under ordeérs and that vuch oxrders may not ba revoked or modified
retroactivaly so as to {ncresse or decreass the righte vhich have
accrued or becode ﬂxcd. after the ordersd traval has alreaady besn
performed, An exception to this rule has becn recognized vwhen an
errox is apparent on the face of the original orders, or all facts
and c.i.nmltmcu surrounditg the issuance of such orders clearly
demonsttits, that some provision which was previously dotemlmd
and definitely intanded had been cmitted through ervor 4t inallverte
ance im preparing the orders, lNHowaver, that, vahich 13 chsug.4 or
supplicd wust be conaistrnt +ith the basic thrust of che Svders as
{srued. 23 Comp. Gen. 713 (1944); 24 Tomp. Cen. 439 (19443
&4 Comp. Cen. 403 (1967); 48 Comp., Cen. 119 (1968) and 53 Comp. Geon.
1241 (1976).

The przsonnal order of June 18, 1965, as it telated to
Dx. Wolfe, states that he was nlcr--d fr~a asaigoment on Juze 30,
1963, and that his appointment in tha Coumisscionad Corps of the
Public Health Service was terwivated %hat seme date, That oxder
did oot provide travel authorisation for Dr., Wolfe. Thus, it
iz evident that considering the nature of hls separation, the
orders as vxitten wers corplats.

Paragroph M6437 of the Joint Travel Muhtl.om provldu that
when a member of tha Public Health Sarvice or Pullic Health Sarvice
Reaesve on active duty resigns or {s releassd from sctive duty at
his owa yequest prior to completion of a specified period of service
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for vhich he hiz valwmt~"ily agresd ‘2 writing to s-=ve, the Becretary
of Healtt, Lducation acd Velfare may ot his discretion - vast emtitleasnt
to asy or all visvel wad tysasportatiom allovances to wh.ih »'ich memaber
would otherwise be catitled.

The uaterial {n tha file {a replete with rafexences to tha f &t
that the wmmber was couvnscled: th:t since be wo:ld be sbrogating his
agreement to serve in the Pudblic dealth Service followving completion
of vesidaacy tralmisg st Covermment expense, iumder the avthority
contained iu paragraph M6457 of the Joint Travel Regulatioms, he
would lose his travel and transportetion benefits to his home of
record. Although he was a0 eadvised, Dr. Wolle psrsistad in his request,
Ma did not make any affort to xoquest cancellstion of thosze orders
watil 40 hours before his separation. In response to his cancellation
raquest, Dr. Wolfa was advised by tha Chief of Paxsomnel that it was
too lite. - In thess circumstap:ses sod since thers was no Tequirement
tlat Dr,-Wolfe's Juna 28 vequest' be graanted, ftiis our view tiat that
vhich vas ocaltted (tvavel' tuﬂ\otluum) wvas definitely intended by the
Chiaf of Pirsornel &t the time the Juae 18 orders were Lesued. That {is,
that Dz, Wolfe wes to be denied travel and transportstion ehtitlements
oR SepATS; rlon. Since no action wes taker, to amend his orders priox to
his separatiov to allow such entitlement, the smending ordera of
Yebxuary 12, 1973, belng inconristent with the circumstances sucround
ing the Lasusnce of tha original orders, do not provide . ". .. sasle
upos which reimbuxsement for ctravel amd traasportation ( <uu.vee in
Pr. Wolfe's case uy be mthot!nd.

. Accordingly, i.hc action taken dy our Claims 'olvislou disalloviug
the claim ta corrent and {s sustaiuned,

R.Fe_ YILLER

g.wnt?‘ Comptroller Couaral
of the United States
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