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T/ WABIIINGTON, D.C, mROBaN

FIL-E: »-186030, B-186509

DATE: Pebrusry 10, 1977

MATTER OF: Hampton Metropolitan 0il Co.; Utility Petroleum, Inc.
(Reconsideration)

DIGEBTYT:

Prior deciu&%h upholding sgency's cancellation of portions
of soliciuation after bid opaning ds affirmed since it haas
not been shown that decizion vas, .baaed on errors of fact

or law.

Hanpton Httropoy}tan o1l cdnpany Las tequestad reconliderntion
tropolitan 01l Co:; Utitit Petroleum,
1nc., B-186030, B-1B6509, Decelber 9, 1976, 76-2 CPD 471, in which
ve upheld the cancellation by the Defenle Supply Agency (DSA) of
the portions of invitation for bids (IFB) No. DSA600-76-B-003 on
vhich Hampton and another firm were the apparent low bidders.

of our decision in‘H

. The I!B, vhich -olicitod bids tcr the furniohin; of patroleum

productl, Tequired bidderc to submit a reference" -prica to be used
adjustuent provisions. The ref-

in connection with economic price
srance price could be either a co

ﬁpany s

posted price" or a “"pub-

lished price." A;though Hampton submitted its own posted prices

. as it reference .priceés; DSA believed- that”thr Government would not
be. ndequataly protected ‘by. such. referenca prices because it appeared
that Hanpton did not: have substantial co-nercial sales and’ therefnre
could increase itu entitlencnta under the economic price adjuacment
proviniona byfindincrilinately raising its® posted prices. However,
because the IFB . did not ‘define what wan-intended ‘by the terms ‘'poeted
price" and "publilhEd price,“ the contracting officer concladed
that Hampton could have been wisled by the IFB into brlieving that
it‘could tie its reference price to its posted price. He therefore
decided to cancel the applicable portions of the IFB and to resolicit
with an adequate description of what the Government required as an

acceptable reference price.

acriong were not improper

We held that the contracting officer's

In its request for reconsideration, Hampton astates that it
"was not misled" and that in any event it could not have raised
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"its prices indiscriminstely Laciuse of the i ragulatory requiraments
imposed by the Federal Ensrgy Adminiiitratioy (FEA).

_‘$

With regard to thc first point, ‘tlptﬁﬂ suggests thlt it
couida't have been/misled because it nid what the sajority of
bidders di2 Uy ucilizing ics own poltci prtccl for the required
refiarenca prices. It sappears that ﬂlnpton van -1-1-4, however,
Lecause the contracting officer intended the term "posted price"
to refer to a price maintained by a firm regularly selling to
comuirciel custumers in mubstantial quantities, even though the
IFB did not so state. As indicated above, and unlike the majority

of bidders, Hampton did not, insofar as the contracting officer : }
|
[

was able to determine, have substantial commercial sales. In
otiier words, Hampton's situation was different from that of monrt
other bidders in that it could not utilize its posted prices

as acceptable reference prices under the contra:ting nfficer's
intended meaning of the term "posted price.”

|
With respect to the second point, we stated the following in !
the original decision: |
N
"In regard to Hlﬂpcon's concention that its- pricr )
changes under the,aconomic ptice ad1ultnent clauses i
are controlled by FEA regulntlons. DSA. ntata- that |
such’ regulations only tie Hampton's price changen l
to inventory’ cost chnngea but de not, rnntrol the
costs which Hampton could 1ncur to rnplenish its
1nventory DSA‘poin:s out that sinuukﬂﬂtpron has
no commercial cuntanern. it would.be under no
threat of losn\of business ‘if its" future invéntory
ncquisition costn result in salling prices ‘higher
than what coupatitive pressures norselly would
permit. Accordingly, DSA believes that Hampton
- would not have sufficient competitive presaure to
hold its prices in line with the market.
"Although Hanpron arsuas thatxsince its Iarzin is
fixed by FEA' regulax*ous it wnuld not be. prlctical
to increase its 1uven:o“v codta’ solely to receive
a higher price fron the Govarnment because 1ts re- -
turn on: investmeant would be reduced, we' thiui: DSA's
insistence on the threat of competition in the P
marketplace as the only reasonable assurance for
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its contractors %0 keep their r-ta:-nca (‘posted’)

. prices as lov as posaible 44 reasonsble. PFurther-
more, as DA points out, tha FRA re.ulntlonl concern
only celling prices snd do. not preclude a seller
from raising pricss until that ceriling is reached.
Moreover, tha regulotions could be modified ot
rescinded at any time, and as ncapton would not be
contractually bound to adhera to ‘the FEA regulations
existing at the time of bid opening, the Government
vould not have the protectiom it seeks by acceptance
of Hampton's bid, should chose regulations sctually
change.”

Bampton has not shown why the above-quoted statement is eryroneous.

Essentially Hampton merely reiterates its contention, made in its
origiral protest, that FEA's regulctions would have kept Hampton
from ratsing 1tl prices.

) Sectionmgp 9 of our Bid rotent Procedureu,whieh provides
for’ reconsidorétion of'a. deciuion, requiren that requests for
reconsideratibn "codtain a dctailed ltltencnt of the factual and
legal 3roundn‘upou -which rcvetsal or ‘modificatiun is deemed
varranted, apecifying any errors of law wmade * ®# #." 4 C,F.R.

$ 20.9(a) (1976). Since Hl-pton has not shown that our prior
conclusion with respect to the sffect of FEA's ragulations is
legally arronecus, ve see no reasorr to further consider the

matter. .

‘The prior decision is atfirne&.

Vik .
Deputy Gonptrolle$ gén:;:'il
of the United States
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