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LR B-185544 DATE: japeh 18, 1977

MATTER QF. William F. Wilke, Inc.

{
DIGEBT:

- 1. Wy ucecpti.a. b1d submitted- ‘4;minutes sfter time designated

as bid opeuing time, bid opening officer's actiom excesded
utbuty and smount of di.lention entrusted by statute and
mnhtion vithout’ reasonable basis and ‘can be cousidered
arbitrary and uprlepoul. ./8ince late bid was low bid and
contract was .xwerded to. hu bidder, othervise low, r«...pon-

" slve, ud mpmibh MM-: 1s entitled to. bid preparation
coete. Couclum is cout' laved to be eouutnt with court's
dhenni.on in sgri %, Inc. v. ynigod ‘States, &92
F.24 HN (Ct. Cl. 1974), insdofar as case involved favcritism
towvard unbtber rather than misresading or I:l.uvalut!.an of
c.l.ni.-ant's bid.

2. sincc amount of co-pmutiun for’ bid preparntion costs due
cl.n.-nnc is in dispute and claimint has not su‘b-!.ttnd
adequte substantiating (.ocn.entation to utablilh'\m usntum
of ‘élaim,’ thare is’ o baiis at this' time to deteninn _propet

- -ount of co:penui:ion._ Therefore, it is requeuted that
necassary ‘documentation be submiited tc:agency in effort to

. reach qro-au.t ca quantum. If agresmmt is not reasched,
matter should be returned to GAO for furthei-rounsideration.

) ¥illiem P.. Hilhe -Inc. (V:llkz). claims bid ptepnration costs
in ‘the . amount of $23, 434 relstive tc bids submitted in response to

-invitetions“for bids (m'-) ‘for barracks rehabilitation at
. Fort George G. Heada, !nryhnd Wilke ‘did not protest ‘the failure
:o” reciiiva jahy 'eward undécithe’ I?B'c herd but sougi mjuncfive

Ind dathr&tory,gtelilf in’ ’?:'he Federal courts. - Williem F. Wijke
Ine.v. Deépartment 1of ‘the: Avuy, 357 r. Supp. 988 fﬁlﬁl 1973),
c!fimd. 485 P.2d 180 (4th Cir. 1973). These court decisions
and the submissiona of the partie- to cur Office prwide the

record upon which this decision is based and the facts are
hputod.

A thruhold questirn is whether we will consider H':l.lke s
claim ' in view of our recent decision in DWC Leasing Company,
D~-186431, November 12, 1976, 76~2 CPD 404. There, we held that
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a ~laim for bid preparlttaa costs filed by a party whose . .
proco-: wvas not heard by the Cemeral Accounting Office—becauss
tha protester failed to fils nquind subnissions in a timsly
manner--would not [:e considered since to|do so would in effect
perait circumvention of our 3id Protest Procedures, 4 C.P.R.
part 20 (1976). Unlike tha situation in that decision, hare,

a court of competant jurisdiction counsidered and provided a
record on the matter. Accordingiy, we will cons!der Wilkae's
claim on the merits.

On Necember 4, 1972 IFB No, DACA 31-73-3-0C40 was advertissd
for the barracks rchabilitation undyr which Wilke submitted &
respousive bid and wus determined to ba a rn-poulibln btidder.
However, because of certain smbiguities in thc specifications
contained. in that invitation, it wis canceled by the Dspartment
of the Arly, Raltimore Dit.rict, Corps of Engineers. Subssqueuntly,
on February 20, 1973, less tha: 1 month atter: the first bid
opening, the Corps readvertisad the barracks rehabilitation
project us IFB No. DACA 31-73-B-0066. The invitation specified
that: i

"[S]ealad bids in DUPLICAT! for the work

described herein will be received umtil 3:00

p.m. local time at the place'lhnre bida, are

received on 73 Mar 13 at the Office of the

Districe Enginodr, U.8, Arny Engineer niatrict.

Corps of Bagineers, Federal Building, 31 Bopkins

Plaza, Bnlcilore, Maryland; and at that tila

publiély opened. Hand carried bids must be

deposited in:bid depository provided therefor

in Room 1225."

Attached to’'the invitation was "Instructions to Bidders, Stlﬁdard
Form 22," which, in paragraph 7 thereof, statéed thst bids r-ceived
at tke office deaignacad ia the IF3 after the exact time set for
opening of bids would not be coasidersd unless they were subjec:
to certain limited exceptions not hcre relevant.

. On‘Hatch 13, 1973, two’ reprcsnntativ05 of Wilke: n-t a8 .
representative of A. & M. Gragos, Inc. '(Gregos), in room 1225,
the location of th: locked bié despository box, st approxixately
1 hour before the time set for bid opening, 2 p.m. There-
after, at 2:50 p.m., Wilke's representative submitted a bid in
the amount of §2,%41,349 by drpositing the bid in the bid depository
box.
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. At 2:5 p.m., & representativa of the Corps of Engiseers
took tha bex to.rvoom 1208 (about 80 fest sway) where the opening
ol:hbu-uutotahphu. ‘Tha box arrived in roos 1208 a
moment o two bafore the schaduled opum time of 3 p.n.

Oa arvival, the Corps' tqmuuttva placed the bid box
on the tabls md ieft the room to requast the attendance of an
attornay from the Office of Counsal for the Corps oI Engivenrs
vho aatered the room at approximately 3 p.m., ‘and agreed to
serve as ‘bid opening officer. At this time,'the representative
al. of Wilks, along with othar bidders nddndu-tw Tepresentatives,

[ including the rwrucntnti.vn of Cregos, wes in the riom.

oL The b:l.d qnuun ?fﬂco:\procudd to unlock the Lid box R
RO and r-on ‘the bids.' \.Ar appr\oumulv 3104 | 23 T prior ‘to any

- sinouncement that the time !ct bid opcu..ng had mxved, the
rqmmtatin of Gregos tou. from his seat, r-mul a bid from

- . his inside coat pocket, snd phcod it on the ubl's wvhere the bids
catt T, wvere.

I . The bid.was accepted for' 'connideutiou and ' the [bid ' opening
: officer proceeded to msle the hiid opening anno:ncement with the
e statement, "It is now 3 o'clock time to open bida on Invitstion
ST No. DACA 31—73—8—0066. Are 8il bids in?" The first bid was
T openad at lpproumnly 3:05 p.m. Thera were five bidders.

The low bidder was Gregos with a bid of $2,877,000. The second

lw bidder vu lulku

co _ ke Shortly l:heruftor, Wilke -ought: hjuncttvc and))declautory
rélief" :ln tha ‘Federal courts to: prevea’ “the conuiderat:lon of the
Gregos bid by the Corps. 'Howev:r, the Corps did Jaward-, the’ con-
| ' tru-l: to Grl;os. The Federal din:rict court '.leniud mjunctive

- relief but ;stated that "the dissppointed bidder, the Plainciff

- '\ﬂlli- ll:llke, JIne., is entitled to a: ‘udptnt dsclhrin,g that
IR £1led under the ‘appiicable statutes snd roguhtim '’ In"resch-
L ing that conclul:lon.,tha court relied omn:decisions of’ '6ur ' Of fice
AT AT ‘hvolvin., siailar- facts. aad: interpreted 10 U.8.C. § 2305(c) (1970)
B and ‘theri_current "A:uﬂ&rvicu ‘Procurement neguhtion (ASPR)

- §8 2-301(a), . 2-302, 2-303.1, -2-303.5, And. .the court rejected -
. the Any'a bsition that ASPK .§ 2-402.1 served to create a flexiale
tine limit- fot the submineion of bids insofar us the bid opening officer
detcrmined the’ tim: for bid opening. Finally, tho court rejected the
. _ "Army's argument . ‘that the custom of msking pre-bid-openiug announcements
S ‘was relied upon by bidders in prior years to enable them to timely submit
] bida in the bid opening room.
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On motion to amend the judgment, the district court com-
cluded that the acceptance of Grezs:' late bid was not, as the
Army argued, a mare 1rr0|ulnrity without prejudice to tiis rights
of any interested bidder beciusm the purposs of the axsct time
requirement is not oculy to fiwve all bidders aa equal opportunity,
+% prevent fraud, ani to preserve the integrity of the competitive
‘bid system, but to provide a claar cutoff poiat after which bids

" will not be accepted. The district court's decision was affirmed

on appesl.
T N i
B " ITLEMENY
R 4 -
In:T&H’ 'gﬂr% any,.5¢ Comp. Gen. /1021 (1975}, 75-1 CPD 345,

held that a bidder-ciaimant uould/ﬁe entitied’ to bid pr.plrltion
costs if a procurin; agency's ncticns toward it were arbitrary
and capxicioua. There, we recognized that the Covrt of Claims,
in Thc McCarty Corporstion v. United States, 439 F.2d 533, 637
(1974), stated:

"k & & {r ip an 1lplied conthion of
every 'invitation for bide 1ncu¢dfby the Goven-
ment that. each. bid aubnittcd puraunnt to the
invitationfwill be fairly, and hotlest1y considered
Eucxar Producta Co. v. United States, 140 P, Supp.
409, 412, 135 Ct.’ 01. 63, 59 (1956), and if . an
urisuccessful biddér’is able to prove that such
abligation was breached and he was put to need-
less expenua ‘in preparing his bid, he is. entitled
tc his bid preparation costs & * *. Kaco Industriie,
Inc, v. United States, 428 F.2d 1233, 1240; 192
Ct. C1. 733 (1970) (hersinafter Keco I)."

¥We also noted, however, that:

"o & & 4{f one thhng ia pllin (in the area
of bid preparation cost claims] it 1s that:not
every’ 1rregu1¢r1ty, no -atter how small | or i-n-
terial, - glves rise to the: righ: to. be en-penlatcd
for the expense of undertaking the bidding process.
Keco Industries, Inc. v. United Stutes, 492 F.2d
1200, 1203 (Ct. Cl. 1974) (hereinafter Kaco iI)."
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iy lll.utl mmotcumutn-umnmratn
rmy The uulnu standard 1is vhither the prucuremsnt
agehcy's utuu mo u'buuty, #ad capiieious towsid the biddar-
eutl-t. it Cotparstiou v. United States, sypis; Keco I,

_g%u_ tmttoa Inc. v. united States, 494
41289, 1290 (Ct. Cl.

1974); mﬁm%w
Inc. v, Dmited States, 452 r.2d 1016, 1071, Ct. Q1. 627 (1971).

As set out in Keco II, th-t. are four subsidiary criteria,

‘namely:

1. lubjutin bad tnith ca the part of the
untract!n. o!ueim--dcpriv:l.n. the;bidder of fair
and, houut con-:l.dcuuon of 'his proposal. l!fger
‘Products Ine:: v, United: States, 140 F
Supp. Ct. Cl. 1956). Tbe court did note thnt
Uholly unrln-onablc action 1s o!tca squited with
subjactive bad fa. ‘'Cf. Rydolph F, Mxtger &

’ rlnc v, Ulrndr. 348 F. Supp. 991, 995 '

%

- m: thcu was ne: rmouble buis for

“the a;cucy s decision. lgg!yntiov COnsLtUction,

c. v. UnitcdStates, supra; Continental Business
lntoggrtna-, Inc. v, United Statel. lugrl,

:~dhcr¢tim cntruaud to- the - proeurﬂnant .‘gfﬂcials
by lpplicaba regulationa. COntineniill Business
!ntcggriles. Inc. v. United States, supra; . Xeco 1,

lugtn, and

4. Vinlntion o ltutute can, but need not,
be a ground for rccovery. Cf. Reco I, sugr

'un.uy, in !eco II, thn CourL of cum otatcd that appli-
cat:lon of " these criteria’ depe.nd- on the :ype o:mrror or derelic~
tiom’ co-uzt-d Byrthn procurcnsnt officials and whether that action

‘was ditectcd tosard the claimant's own bid or that or a competitor.

ll
In view of . the ntlndnrd for . ttcovety and four. uubnidinry
eriteri& Outlined lbOVI, the ptincipll issue for cur consideration
1 vhether the Army's acceptance of Gregos' late bid, thus dis-
placing the otherwise low, responsive, responsible bidder, con-
stituted arbitrary and capricious agency action toward the
displaced bidder, Wilke.

RN oral [P R 177 W
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Wilke arguce in summery thst, by sccepting ﬂu ht. ‘bid,
tha Army violated ASPR §#§ 2-301(a), 2-303.1, .-m 2(&). ‘tha
Aray procursment officials excesded the -ount of discreiion
cm.mucd to them; and the Army had no rumhh basis for
thar Zecision. Thus, Wilke contends that at’isast three of the
lubaidiary criteria outlined above ars satisfied, Wilke's
principal argusent is that the bid opening officer had neo
authority or discretion to accept Cregos' late bid and the

-district -court's finding, affirmed by the lppelhtc court, that

Cregos' bid was late is binding on our Office. ‘lullu concludes
that:, based on (3) above, contracting officials exceeded tha
amount of discretion entrusted to them by regulation.

The Army sssentizlly conteiids t:lut the- bld opqnln' olﬂccr,
-:lndful of the fact that no overt act or otlt-ut ‘had been made
prior to the acceptance of the Gre.ou bid, ‘vas rclyiu. on' our
decision in B-157598, October 15, 1965. as emtrolltn? Thare-
fore, the Army concludes that the bid. opesiing officer's actions
had a reasonable basis and were, taken in good faith; alchou'h
the Army may have erred, its actions camnnot be deemed so0 unreason-
able as to be arbitrary and capricfous.

In B-157598, the 1nv*t¢tin1 prwided thnl: bids wuld be
received until 2 p.m., On Augult M, 1965. lt a pltticulnr
naval’ fncility but no particuhr *’butldin; or TOON. nulber vas
specified. There, the bid: ipox . wu louud in the” lobby~ ot
building 127 sud ‘the bid open:lng roon vas; locnt-d approx:l-ntcly
170 feet across the compound in bu:lldin; 129. At approxiuttly
1:55 p.m., on August 11, 1965, the bid opening officer’ arrivcd
at the bid box cnd at about 2 p:m., the bid box was cloned
and loecked; the: ‘b1d opening officer thnn took the box across the
cospound to buildirig 129. Between buﬂdin;-, a reprelentlt!ve
of a bidder submitted a bic. After arrival at - the bid opening
room, "the” bid, opening officar read a ‘prepared nntemnt announc-
ing that no ol:her bids: would he acceptcd. The. ti-e was 2:02 p.m.
We concluded that the bid 1n- quution vas’ tubn!.tttd before.

2 p.n., because (1) the bid.opening’ officer decides vhen the
designated time for 'bid opéning has arrived, and. (2) sowe time
alapsed betwean submissior of the bid and the bid opening
officer's announcement at 2:02 p.m.

Our deciaion"%iu not runonlgly 'lbpliéqble"in-ﬁha 1nll:lhl:

case because the basis for our decision was that the bid was
submitted before 2 p.m., the time designated for bid opening,

I ’\'i-';. e ol
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Ihnu the record here elurly showe that the 'qu bid wes
subniitted at 4 minures aftar tha tima set for bi2 opening and,
thexr.fore, was late, Accctdlu;ly, va must conciudc that ths
Army's bid opening officer, im acceptinr] the lite did, should

aot have reascnsbly relied on that domiu anvdd axceaded tle -
luﬂwrlty and amoumt of discretion ntmtd ‘fia ber by staiute

" swd fegulation. In this regard, we think the Alistrict court's views
concarning the Army's position that what occurred here was a mere
iyregularity should be followed in this instance. The bid opening
officer's acceptance of the ’ate bid in effect displaced Wilke

" ae the low, responsive,’ mpmibh bidder, and can be convidered

80 lass than arbitrary and capricious, thus entitling U"lke to bid
prqnnt:lon cutl.

., Ve nconiu that our; coccluim ‘that mlh is cntil:led to
"bid pupnrar.:lan costs involm a situation where the Government
action- giviag: Tise to ntitl-eut favored snothar bidder rather
than & misreading or misevaluation of the dlnhnnt'a ovn bid.

' Undexr the guidsnce of Keco II, we ocalieve our conclusion for
entitlement is consisteant with the court's discuuian of thins
matter.

COMPYL;SATION

H.tlk. uch ‘to, ucwet #23 434 repruenting a sum expended
'in the performcn of th following functions in connection

" with prepsring bids for the tuo IFM'e:

‘(l) Imurching tbe lpacifications‘

(b) Reviewing lndn\lnllyz:lng the bid forms;

{c) s.u-ch:lng catalogs and other sources of material
for costs factors;

(d) Preparing bid fotu in’ draf:, review and
preparing actual bid forms; and

(e) Mailing and other communicstion costs.

. The amount’ cld.nod can be brok.en down nccording to Wilke, as
follows, with approximately 50 parcent of the total cost attributable
to the preparation of each of the two bids:

(a) Drawing and reproductiocns (10 sets) 9950
*(b) Long distance telephone calls 540
(¢) Printing of invitations 559
SUBTOTAL $2;049
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(d) Total office payroll for those assigned

to perfora the aforesaid tasks ﬁl,u&

() Allocated insuraace and FICA taxes 2,949
23,385

Total bid preparation costs $23,434

Wilke contends that the sbove categories of expenses ‘have
bean specifically held to be recoverablu by our Offics im T&H

Compuny, Supra.

The Army argues that since: the ptoject vas uvnrl:twd an two
separate occasions under different solicitation numbers snd all
bids on the first solicitation ware properly rejected, Wilke's
entitlement, if any, is limited te sctual costs in preparing its
bid for the sacond IF},

In response, Wilke argues that tha’ costs tnmtud ‘i both
instances should be viewed as costs incurred in- prtparing for a
single contract bacause (1) costs incurred in the firmt preparation
did not have to be duplicated in the sacond preparatiom, and (2)
fairness requires that Wilke be entitled to recovar sll costs when
it was damaged solely by the Any s wrongful conduct,

In our view,, r.he procuunnt ncuou cauuctcd uu:h t:h. first
\IFB is entirely independeat. from. Mc contésted - procure-ml: action
1n\ro1ving the second IFB. . Wilke did not protest ‘the cancellation
of the firs’ IFB and, in any event, no arbitrary and t-lprieiout
Government action is evident such as to allow the rocovery of bid
preparation costs in connection with that IFB. - ' Tharefore, we
agree with the Army's position that Wilke's entitlemsnt is limited
to actual costs in prcpnring & bid for tht second IUD.

We note that. H‘iike wan. hvited by t!u Atny and - ou.r oﬂicc to
.ubnn: Adcqunte doc\-onta::lcu to -ubs{.ant:hte the . quntu of it
claim. anc"’to establish thc propcr dlmtimaot coats “to: either
the fitet or second’ prepuution. -To datu. Wilke has ptw:lded
merely géneral allegations and no su;iporting documentation. .
Accordingly, we have no basis to determina the proper asount
of compensation. We therefore request that Wilke submit the
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.+ necasssry decumentation to tie Avwy 1a the hope that en sgres
SR aant can be reached on the guentum issus. In tha avent that
SR agrasmant is nit reached, the matter should bs returned bexe

ROFRUE : for further ccisideratior. ' ‘
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