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to personal property while on official duty
DIGEST: . vhere RS employee's private automobile
sustained dameges incident to NLRB service
when struck by truck which left scene of
accident, and such automobile wes not
covered by iamsurance while used for busi-
ness purpose, claim under Federal Tort
Claims Act nay not be paid since claim by
employee ageinst United States is npot
.within purview of that Act. 28 U.S.C.
88 1346(b), 2671-2680 (1970).

2, VWhere NLRB employee's private automobile
sustained danages incident to HLEB service
when struck by truck which left scene of
accident, &and such autcmobile was not
coverad by insurance while uscd for busi~
ness purpvse, claim pader Hilitery Fere
sonnel and Civilian Employcss' Claims Act
of 1964 may properly be concidered for
psynent at Ziscretion of Chairman of HLRB
or his designea, GAO has uno jurisdiction
to consider claims for loss of, or damege
to, personsl property under such Act.

31 §.S.C. B8 240-243 (1970).

This matter was submitted for an advance decision by James A. Stepien;
an Authorized Certifying Officer at the Rational Labor Relatious Boord
(HLE3). The question presented is whether a voucher dated August 20, 1975
in the emount of $371.50, in favor of lMs. Laurs A. Johnston, e LLRB Field
Lxaminer in the Pittsburgh, Peausylveala rvegiocmal office, repiuseating
the amount of damages incurred by her when her private automobile was
struck by a hit-gnd-run driver while ber vehicle was being used on offi-
cial HLRB business, msy propesly be paid under provisions of either the
Fedoral Tort Claime Act, 28 U.S.C. 58 1346(b), 2571-2680 (1970), or the
Military Personnel and Civilian Employees' Claims Act of 1904, 31 U.S.C.
88 240-243 (1570).

The submission indicates that Ms, Laura A, Johnston was in Lzie,
Pecnsylvanie, on cfficizl NLRB busimess om July 8, 1975, At approximately

| (A% - LA



. A+1B5513

7¢30 p.m. her vehicle was parked in the parking lot of the Holiday Inn-
South, her place of lodging., While so perked, ths vehicle was struck
by a refuse truck which proceeded to leave the scene of the accident,
and the accident was reported to Laurs A, Johnston by a witness who was
unable to identify the owner or license aumber of the truck. Danages
to the right rear bumper, quarter pencl, and facing in the emount of
$371,50 vere sustained. 'There is no indication of any negligence on
the part of Ms, Johnston, A claim was filed with Ys. Johnston's
insurance carrier, but payment was denled because the vehicle was

rated only for pleasure use and not for business purposes.

Mg, Johnaston filed a claim for reimbursement with the IFLRB, but the
claim was denied because she had been reimbursed on a mileage rate
basis under provisions of 5 U.S.C, 8 5704 (1970). A reclaim was sub-
sequently filed with the HLRB under provisions of the Federal Tort
Claims Act. The Authorized Certifying Officer has requested an &dvance
decision as to whether the claim may be certified for peyment imder the
Federal Tort Claims Act or under the Military Persomnnel and Civilian
Egiployees' Claims Act of 1964.

Under the provisions of 5 U.S.C. 8§ 5704 (1970), a mileagze rate
euthorized for the use of a privately owvned automcebile is in lieu of
actual expenses. ihe ooly &ctual expenscs authorized for reimbursement
are parking fees, ferry faras, aad bridge, road 2nd tunnel tolls, Thus,
the original clagim for reimbursement of damages to lM3, Johnston's auto-
mobile was properly disallowed since a mileage allowance for the use of
a privately owned sutomoblle is & comnutaticn of all the expenses of
operating such automobile and precludes reimbursemcnt in additiom thereto
for any actual expenses incurred cther than those expeases specifically
enumerated in 5 U.S.C. & 5704 (1970). B-174669, February 8, 1972,
Specifically, damages to a private automobile, sustained while engaged
on official Coverment travel, were held to be precluded wherec reiue
bursenent was made on a wileage basis inm our decision at 15 Comp. Gen,
735 (1935).

The rederal Tort Claims Act, at sgectiom 2672, title 28, Unitad Stete:
Code (1570), provides im pertinent part as follows:

‘"The head of each Federal agency or his designee, in
accordance with regulations prescribed by the Attormey
General, may consider, zscertain, adjust, determine,
compromige, and settle any cleim for noney damages against
the United States for injury or loss of property or
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personal injury or death caused by the necligent or

wroncful act ox omission of any emplopce of the azency

while acting within the scope of his office or employ~

ment, under circunstances where the United States, if ~
a private person, would be liable to the claimant inm’_

accordance with thq{law of the place where the act or-

omission occurred: Provided, That any award, comproe-

pise, or settlement in cuceas of §25,000 shall be

effacted only with the prior written approval of the

Attorney General or his designee.” (Emphasis added.)

Vhen read in conjunction with section 1346(b), title 28, United States
Code (1970), it is evident that the Federal Tort Claims Act requives
first, a suit sgaicst the employce; second, liability arising for
demages caused by the employee's negligent or wrongful azt or omission;
sad third, that the United States, if a private person, would be liable.
In the present case, a third, unidentified party was the cause of the
damege to lis. Johmston's vehicle, end tharefore, none of the above
requirements is present, Accordingly, the claim may wot properly be
paid under provisions of the Federal Tort Claims Act.

section 3(s) of the HMilitary Personnel ond Civilian Enployees’
Claims 4ct of 1964, Pub. L, 88-558, approved August 31, 1944, 78 Stat.
767, es amended by scction 3(b) of Pub, L. £9-185, approved Septeumber L5,
1965, 79 Stat. 789, 31 U.S,C. 8 241(b) (1970), zuthorizes the head of en
agency or his designee, under such regulations as the agency head way
prescribe, to settle snd pay claims by an employce of the agency for
damage to, or loss of, personal property incident to the employee's
service., Settlement of_such a cleim by the head of an agency or bis

designee is final end conclusive. 31 U.S.C. § 242 (1970).

With respect to whether the claimed loss was incurred incident to
service, & review of the legislative history of Pub, L. 88-333, &s
amended, fails to reveal a cpecific reference to the types of claime
contemplated by the legislation. D=169236, April 21, 1970. Ilowever,
since the submission shows that Laura A. Johoston was using the vehicle
for official bLusiness and was within the scope of her employment when
the vehicle wis damesed, the loss suffered might propcerly be considered
as a loss incurred incident to service.

Moreover, the fact that a claim for damsges to a private vehicle

cannot be reimbursed under the provisions of 5 U.S.C. B 5704 (1970)
does not preclude scttlement under the provisions of 31 U.S.C. B8 240-243
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{1970). See B-174669, February 8, 1972, Ve point out that under the
provisions of Pub. L. B3-558, as amended, {t is not within the juris-
diction of our Office to comsider claims for loss of, or damage to,
personal property of employeces of the NLRB., See B-169236, April 21,
1970, &ad B-180161, January 8, 1974, Accordingly, any such claim is
for consideration at the discretion of the Chairman of the KLRB or his
designee, and scttlement thereof, if made in accordance with the provi-
sions of the above~cited act, would be final and conclusive.

g.F.Y LT

? Comptroller General
| Depuly of the United States





