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DIGEST:

Unpaid retired pay due upewm death of Havy
nember who died without designated bene-
ficiary or relatives may not be paid to
hias state court appointed committee which
had custody of his property during his
lifetime since authority 6§ cormittee
ceased upon member's death and committee
iz not the legal representative of his
estate as prescribed dy 10 U.8.C. 2771(a)
(1970}, However, claim for retired pay
from legal yepresentative of estate will
be considered upon presentation.

This action is in response to a letter received Ian this Office
on November 19, 1975, from Ms. Tina Asbrosini, Brooklyn, New York,
committee of CSCl1 , USH, ; Retired
(Deceased), requesting review of the Mareh 12, 1975 sattlement of
our Transportation and Claims Division which disdllowed the claim
of ¥s, Ambrosini for retired pay due Mr, Higgins at the time of
his death,

The record indicates that was placed on the
retirad list of the United States Havy on May 1, 1951, with
entitlement to retired pay. By latter dated April 3, 197D, from
the Patient Resource Agent, Kings Park State Hougpital, Department
of Mental Hypglene, State of New York, the Havy Finance Center was

. advised that . had been admitted to that hospital en
July 1, 1969, and continued to be in residence there, That lettex
algso indicated that ' retired paychecks were continuing

to be sent to an address in Brooklyn, New York, where they may
have been intercepted by a friend, and it was requested that the
checks be gent to in care of the director of the
hospital, Based on that letter the Navy Finance Center discon-
tinued payments of retired pay to . effective April 1,
1970, By letter dated June 5, 1970, from the hospital the Navy
Finance Center was advised thet doctor did not find
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hiﬁ\mentaliy competent to eandorse checks; apparemtly therefore,
paynents of retired pay to ramained suspended,

In subseguent correspondence dated August 26, 1370, and
day 4, 1971, the Javy advised the hoepital that pursuant to
37 6,.5.C. 60L-8D4\1570), the ¥svy s rweguired to suspend pay~
nent of retired pay to a member found to be incapable of handling
his financisl affalre. It was polnted out that wnder those provi-
glons of law the Secretary of the Mavy may appoint a trustees for
such a mevber under certain circumstances to which the retired pay
may be pald; however, apparantly the hospital eould not Eurnish
the nacessary ionformation for the Navy to appoint such a trustee.
Therefore, sinece 37 U.5.C. ¢01-608)doeg not apply inm any case ia
which a court of competent jurisdiection has appointed a lagel
committes, guardisn, or othar representative, it was suggested by
the dHavy that it would be in the best interest of ir, Hizging to
have a comuittee appointed for hifm by 2 state court.

Apparently that adviece was followed and Ms. Tina Asbrosini
was appointed coemittes of the person and property of o
by the Supreme Couxt of Fiags County, Hew York, by an order of
Auguat 1, 1972.

1t appears that in February 1973 the davy Finasnce Center
received a copy of the court order but before payments of retired
pay could be raeinstated, died on March 15, 1373, 2=
a result, there was unpaid rvetired pay due , at the time
of bis death for the peried of April 1, 1870, through iliarch 18,
1873,

e, Ampresing, as coumittee for filed a claim
dated Harch 25, 1974, with the Javy Finsnee Center for the unpaid
retirad pay. Hnclosed with the elaim was a 5111 marked pald in
the amount of $690 for " funeral expenses, vhich
Ha. Ambrosinl states was paid from funds at the hospltal, amd an
- wnpaid clatm for $24,549.58 By the bospltal againar Hs. Ambrosini
as committee forx for hiz hospital care. :

¥a, Awbrosini's claim was forwarded to sur Ulaiwms Division
by the Havy Finmance Center for sattlement ag a dowdtful elaim
gince ls, Ambrosinl is not the lezal representative of

egtate, It was stated in the Havy veferral latter
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that , had no beneflciary or relatives at the data
of his death,

In the Harch 12, 1975 sattlement XMs. Ambrosini was advisad
that since her appointment as committes for did not
authorize her to act as the legzl representative of his estate
after his death, under the provisions of lav goveraning the
gettlement of the accounts of deceased memhers of the Armed Forcea
(10 U.8.C. 2771\(1979)), her claim smust be disallowed.

In her letter appealing that settlsment Ms, swbrosini

indicates that since she had been appointed as commltiee for
before his death, ghe was entitled while he was

living to reeceive all of his zsssts on his behalf including his
retived pay. She further indilcates that she did not receive tha
accrued retived pay nrior to  death because of
administrative delays by the Govermment which were net her ¥ault,
tn that basis she claims the unpaild retired pay. Ve have alse
recelved correspondence frowm Julius J, Cardile, Counselor at Law,
on Hs, Anbrosini’s behalf, and from the New York State Department
of Law, to the sams affect as ¥a. Ambrosini's latter.

The settlement of the aceount of a daceased member of the
srmed Forces, including 3 retired member, must be mada in
accordance with the provisions of 18 U.8.C. 2771N(1%875), subsec—
tion (a)\/of which provides that an amount due from the armed
force of which he was a member shall be paid to the persen
irighest on the fellowing list liwing on the date of death:

“{1) Benefielary designated by hdm in writing
to receive such an amount * ¥ 3,

(2} Surviving spouse,

(3} ¢hildren and thelr descendants, by
representation.

(4} Tather and mother in equsl parts or, if
elther is dead, the surviver.

P{3) Lezal representative,
4 1
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"(6) Person entitled:undercthe.dawof the
donicile of.theidetesned werber.

Although Ms, Ambrosinl would appear to have been entiilad to
recelve retired pay as his committes while he was

living. such pay was not paid during bis lifetime and, therefore,’

is now “an apmount due from the arwed force of which he was a
member” within the meaning of 10 U.S8.0. 2771fand oust be paid in
accordance with that statute, <Sompare 33 Comp, Gen. Y91X1953).
The fact that s, Ambrosini 4id not receive the retired pay due
to administrative delay, or otherwige, doas not affect the opera-
tion of 10 U.8.C, 27?1% »n this case.

Simce ! designated no beneficlary for his unpaid
ratirad pay and had no relztives living on the date of his daeath,
his anpaid retired pay would be payable to the next person on the
statutory list, the lepal representative of his estate. As was
indicated in the XMarch 12, 1975 zettlemant, under Hew York law it
appears that Ms, Smbrosinl's authority as committee for
othar than to provide for his burial and render an accounting,
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ceasad upon his death and s, Ambrosini not tihe legal repressento-
tive of his estate, See In re Scheidig W43 H.T.5. 22 13D, 152

Sup. Ct. 1938); In re 1 tgtata,W.36 ¥.7.8. Id 535, £87
(Sup. Ctr, 1834); In re . Y8 HLY.B. 24 215, 224 (Sup, ot

1949): and Melinpey's Consolldated Laws of fiew York snnotatad,
Hental Hygienes Law § 112(2) {19871). Accordingly, we may not
authorize payment of  unpald retired pay to
Ma, Ambroginl and, therefore, the settlement disgllowing her
clain is subtained,

Upon appointment as administrator of . ' pstate
undey appliesble dew York law, it would appear that the person
so appointed, in his capaeity as legal representative of

__ " astate, would be the propur party to presgnt = clais
for the unpaid retired pay. Compare 52 Comp. Sen, LI31%72) and
33 Comp. Gen. 346%%;95&).
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Lomptroller General
of the United States






