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THE COMPTROLLER CENEGRAL
OF THE UNITED SBTATES

WABHINGTON, O.C. BOBDad

¥ FILE:  3-185132 DATE: Decembar 22, 1976

MATTER OF: Coosolidated Fraightvays
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- GIGEST: whea bill of lading in anncteted with a
legend indicating "shipper's load and
covnt”’ by carrierin repressit-tlve burden
28 on the shipper tv show pir¢ - r and correct
Joading. In the abuence of eviicnce much
as a loading tally sheet ur affid vit of
shipper's employee ac to number of caces
loaded or other docum=ntation, claan bill
of lad°ag does not fulfill this burden.

Consolidated Ftoightwuyl (COnlolidatld) tequer-s reviey
of a Settlement Ce:tiflcntexdatad Jlnuary ‘30, 1976, in"which
the Claims Diviasion of the Genaral Accountins 0Lfice dis-
allowed its claim for $416.90.. The eclaim..as for reimburse-

ment of damages collectgd from Conaclidated for the value
of one carton allegedly lost frow a shipment transported
under Government bill of lading (GBL) No. K-5239731 from Dover
.Adr Force Base (Dove:: AFB), Dalaware, to Hill Air Force Base

{E111 A¥B), Utah, 1n Hay 1974.

Cousclidated as-mrtc that the shipnent noved under’ GBL
No. K-5239731 on a. nhlpper 8 load and count basis and that
the shipment was receivad from the lhippar. Dover AYB, one
cubton short. Initially, the shipper claimed that the ship-
ment did not move on & shipper's load and count basis and
that no seals were applied to the trailasr. Dover AFB argued
that the carton was loit in tiansit while in the control of

the carrier.

The biil of ladigh‘indicctcn that Concolidated Freightways,
via ite agent Dover Trixcking Co., picked up 28 pieces of
freight all kinds weigaing a total of 2,710 pounds at Dover

. AYD. The shipment, consigned to Hill AFB, vae loaded by the
. shipper on trailer No. 20-4800 on May 17, 1574. Ko seals
‘ wers applied and thecarrier’'s driver did not inspect or
count the load sVen, though ordinary’ inspection by the driver
was poesible. The shipment was oft-losded at York, Pennsyl-
vania, on May 24, 1974. At that time it was discovered that
the shipment checkerl ome short and three over. The next
day, an empioyee at the York terminal notified Dover AFB of
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thase exceptions, the 27'pieces were forwardad to Hill AFB

and the ovarages were returned to Dovar AFB for yroper iden-
tification. The diacrep&ncy report receivad from the consignee
reflecte that delivery vai made at H{1l AFB on trailer No.

29-5805 indicating trailer transloading by Consolidatad.

There is no evidence in the record Imdicating that additional
pickups were made before the trailer arrived a® York, Peruieylvanias.
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& careful reviev of the Goverawent bill of lading shows
that the notatiou SLL [ohipper's load sad count] sppears
next tc t-e signatura of cha carrier's agent. Thus, despite
the fact that this shipment did not move uuder zeal and was
a less than truckload shipment, the c:trier's agent affixed
the letters "SLC' on the bill of lading. This was done to
indicate that the trailer wos loaded by the ahipper, .
Apparently Dover AFB does oot dispute that the shipment woved
on & shipper's load and counc basis. It reporta to us that:

D
"Eventho [nic] the carrier's repr.lontltive

marks the GBL au F %€ it 1s of no =onsequence

regarding this particular move bacause the SL&C

notation on the GBEL appliea only in that leg of

the movement where the shipper losds and up %o

the point where the carrier transloads. It

invalidates the SL&C protection for the rest of

the journey,"

Howevey, Dover AFB was inmediﬂ:ely notified of the shortage
when the trailer arrived at York, Pennsylvania.

Where the carrier loads loosa goods comsigned for
carriage, snd issies. its hill of lading, the bill of lading
establishes the description and oumber 'of 1tm shippcd.
since the bill of lading is the conttact and receipt for
the goods, and the carrier is under a duty to count and
observe the packages and to issue an aceutatc bill}of lading.
49-U.8.C. § 100 (1970). But cf. Scrohnazer ‘& 552“ .Co, v,
American Line:S8.8., 97 F.24 360 (2d Cix. onversaly,
uh.rn the goods are packed by’ thu shipper and dclivoted to
the carrier uader seal, or otherwise, ¢r whera the b111 of
lading is properly mark&d "shippers load and count,'
presumption of any kind arises upom the dnscription con:ained
in the b11l1 of lading, and it remains iprumbent upon the
shipper to prove that the goods claimed to have baen lost
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or demuged ware nctvally dllivorod to the carrier ia good
cor)ition. Dublin Co. v. Ryder Truck Lines, 417 F.2d8 777
(3th Cir. 1969); Mippeapolis, 8t, P. & 5.8. M. R.R. v.
-Matic, Inc., 323 F.2d 903 (scu Gir, 2963); B-160427,
December 28, 1966. ' '

Bection 21 of the Bills of Lading Act. 49 J.5.C, § (1
~ (1870) provides: ) ,

"Thc cariier may also by inserting in the bill
of lading the words 'Shippet'l waight, load,
and count,' or other words of like purport,
indicate that'the goods wore loaded by the
shipper and the description of them made Iy
hin; and 1f suchistatement be true,. the carricr
s:wll not be lishle for damages caused by

A # & _he nonreceipt * % * of the goods de-
scribed in ‘the bill of lading #* * #"

Ar ‘noted above, a bill of lading coutaining the wurds
"Shippers load and count" places the burden of proof of
proper and correct loading unon the shipper, and the bill
‘of’ lading&wi:hout udditional evidenceé does not satisfy this
burden. {}Diblin Co. v."Hyder Truck Lines Inc., nugrd. Tha
bill of ladins and sn xzfiavit of an employee of the shipper
with pct-onal knovled"e of tha nusber of casea loadéed woulid
£U1£111 'the shipper's burden. United States v. Louicville
m Nl.hville R-Ro. 389 F. supp. 250 .D. Ala. 1975

In the i.nstant case, the Uil of lading 1is thn onl"
evidence Which indicateshow many cases werc loaded. There
is no loading tally sheet or other documentation such as an
Iffidl'iu- Therefora, the shippar has not m«t its burden
of showing proper and correct loading sand carrzior liebility '
for the losc carton has not been ¢stablismbed.

We bave today 1nltruct¢& our pliiul Division to reopen
the gettlement and to allow Coneoiidated's claim, if other-
wise correct.

Deputy COnﬁzi:Eéiéigéktkzék;

of the United States
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