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MATTER OF:
Brenda T. Willisms - Retroactive

Correction of Appointment Action
DIGEST:

Cost of Living Council
employee had reemploy=
ment rights at HEW,
Where records show that
employee was to be
transferred without a
break in service,
appointment papers
erroneously reflecting
a break in service may
be administratively
corrected.

This matter concerns the question as to whather the Departe
ment of llealth, Education, and Welfare has authority to effect e
retroactive correction of an appointment action in the casc of

Miss Brenda T. Willlams, an eumployee of the lational Institute of
Education,

Miss Willians served under a career appointment in th coms
petitive service with the Office of Economic Qpportunlty until
February 8, 1973, vwhen she transferved, with reeaployment rights,
to the Cost of Living Council. She was separated from the Council
effective Hay 5, 1973, sud was given a temporary appointment by
the Office of the Secretary, lealth, Education, and Welfare,
effective iay 7, 1973, and for a period not to exceed July 1,
1673, after extension, The record shows that Miss Willians' tem-
porary oppointoent in the Office of the Secretary was terminated
July 1, 1673. The record also showa that on July 2, 1973, che
was glven an excepted appointment unot to exceed Cctober 1, 1973,
with the MNatlonal Institute of Education, Health, Education, and
Welfare, which culiainated in & conversion to a reinstatement,

An inspection of Miss Williams' employment record by tha
Civil Service Commission revealed that the July 2 appointment
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with the National Institute of Bducation was effected vetroactively
since the personnel offica did not receive the request for her
. appeintment unkil July 12, 1973.

The circumstsnces precipitating the action taken in
Miss Williams' entry on duty and proposed corrective action are .
reported by the Assistant Secretary for Adminigtration and Manage=
ment as followst

“w % % A review of the circumatances which
caused the personngl office to backdate the
ction has led us to conclude that the offi-
cial vho euthorized the retroactive appoints
ment did so to correct what he believed to
be an errsy on the part of the Department
in failing to coordinate the e¢ffective dates
of her separation from tha Offics of the
Secretary and her zppointment by the
National Institute of Education, She had
understoed she wes being cmployed by the
National Institute of Educaticn upon
temination of her Office of the Secretary
appointment, snd it is not clear why the
request for her National Institute of
Zducation appolntment was not initialed on
an earlier cdate. Jince tha rateation of
har benefits depended on continuity of
service, the personnel cffice thought an
injustice would be done to the anployee Lf
the two weeks delay in processing the
 Nstiomal Imstitute of Lducation sppoint=
meunt resulted in a serxvice Lraak.
Accovdingly, HMiss Willlams' appointment in
the National Institute of Education was
mede effective July 2, 1973, and she was
gronted anmual leave to cover the two
weeks thaet elapsed before her appointment
papers were processed ou July 12.

“To correct the situation at this time to

show a scpavation on July 1 and a reappointe
ment on July 12 would require extensive asad
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costly adjustments in pay and leave
records. We think it would be
preferable from the government's
standpoint not to require such &
correction. Instead wa propose to
{1) correct the appointment with
tha Office of the Secretary to

show a temporary appointment not

to excaed 90 days based on

Miss Williams' eligibility for
reinstatement; (2) cancel the
separation action that was effecw
tive July 1, 19735 and (3) correct
the appointment with the National
Institute of Edycation to show an
effective date of July 14, 1973,

In FPM Chapter 715, Subchapter 1,
the Civil Servicae Commission
authorizes correction of a separa-
tion action in a transfer or appuint-
ment to asnothexr Federsl agency to
make it effective on the day before
the transfer or appointment was
actually cffected, This authoriza-
tion was considered necessary &5 a
protection for employees in cagas
where egencies fail to cecordinate

geparation and sppointment dates.
®* % W

As a general rule a personnel action may not be made retro-
active so as to increase tha right of an employee to compensation,
See 40 Comp. Gen. 207 (1960). We have made exceptions to this
rule whien through administrative or clerical error a personnel
action was not effected as originally intended, where nondiscre~
tionary administrative regulations ox policies have nct been
carried out, or where an adninistrative ervor has deprived the
employee of a right granted by a statute or regulation. See
B-172077, April 7, 19713 B-168715, January 22, 1970, In the
instent case the Assistant Secretary states that Miss Williams
was erroneously given a special needs appecintment effective
May 7, 1973, whercas she should have recelved a temporary appoint-
“ment under Civil Service Regulation 316.402(b)(1) since she had
reinstatement rights.
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We have also adhered to the rule that gn otherwise accomplished
separation may be rescinded if it is not in conformance with estab-
lished agency policy or regulations or L{f it does not confomm with
tha intent of the parties. B~180870, August 27, 1974. 1In the
present case the record indicates that Miss Williems was to be
employed by the National Institute of Education without a broak im

sarvice, .

In view of the above wa have no objection to HEW effecting cor-
rvective action in the propoused manner.

" R+F.KELLER

' Comptroller General
:Deputy) of the United States





