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COMPTROLLER GENEFML OF THE UNITED STATES 
WASHINGTON,O.C. ZO!l.48 . 

NOV 181975 

The Honorable Richard L. Roudebush 
Administrator, Veterans Administration 

Dear Mr. Roudebush: 

This is with reference to your letter of September lS, 1976~ 
apparently in response to our request to be kept informed of the 
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steps taken to preclude a recurrence of the procurement deficien- / 
cies noted in our decision in G. A. Braun.. Incor2orated# B-18452 7, 
August 6, 197 6, 7 6-2 CPD 131. 1ri this dec-1s1Qn we hel2! that the 
V0terans Administration (VA) erred in purchasing laundry equip~ 
ment from the Pellerin Milnor Corporation on a sole source basis 
where the contracting officer's findings indicated that several 
manufacturers could satisfy the Government's needs. We further 
noted that the record did not support use of negotiation procedures 
'Uilder the exception for research and development cont:t'acts. 41 
u. s .. c .. § 252(c)Ul) (1970)V 

Your letter states that your interpretation of the d€cision is 
that there were two main issues as follows: 

111. Negotiation of a so]e ... source procurement of 
laundry equipment was not proper since the con­
tract prescribed no test procedure·s or reports;. 
and. 
11 2~ Several manufacturers could satisfy the 
Government's needs with a washer/extractor 
automated laundry system. " 

You then pointed out that the purchase order to Pellerin Milnor 
Corporation provided for inspection and acceptance procedures, 
warranties and legal remedies if the equipment does not performo 

Your interpretation of our decision is not precisely in accord 
with the meaning we sought to convey. The main issue was the 
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authority tor ~g on a sole soune basis under 41 U. S. C. 
§ 252(c)(l0)~r (ll~a. product to perfo~ a functicn which was 
already being adequately performed by products of other 
auppliers. It should be noted here that authority to negotiate 
under either of these sections does not, in )tself. justify a 
sole aource procurement. FPR 1-1. 301-liAnd i ... i.. 302-l{b)Y 
41 U. s. c. S 252(c)OO)t'"and (llf read as follows: 

H(c) All purchases and contracts for property or 
eervices shall be made by advertising, as provided 
in sectiOD. 253 of this title, except that such pur­
chases and contracts may be negotiated by the agency 
head without advertising if ... -

* * * * * 
"(IO) for property or services for which it is impracti­
cable to secure competition; 

''(11) the agency head determines that the purchase or 
contract is for experimental. development,. or research 
work. or tor th:e manufacturer- or furnishing of property 
for ~erim.entation •. d6'V'elopment.tJ research. or test: 
* * *· t 
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In justifyina the sole source procurement of the Pellerin 
equipment, the Determ:Jnatioas and Findings· (D&F) relied upon 
the authority of 41 u.s.c. S 252(c)(lOhs implemented ~YL 
Federal Proqµ'ement RegulatiOl'lS (FPR) § 1-3. 210(a)(l).V FPR 
S 1-1. 210(a)Uf permlta purchase without formal advertising when 
the property or service can be obtained from only one perscn or 
firm. that ta. a sole source ot supply. As pointed out in the 
declJlion. the test required by thta section ls whether Pellerin 
its the only mamJfacturer capable of satisfying the Government's 
needa when the record indicated that the Government's needs 
could be satisfied by the· automated laundry equipment of at 
leut two other manufacturers whether or not a possible com­
petitor is maiataining a level of production.~ee Precision 
~s Corppration. 54 Comp. Gen. ID4 tlJ"TS), 75-I C:PD 

• ere we~iiiiteCI: 

••sole-source awards are authori.Zed in circumstances. 
when needed supplies or services can be obtained from 
only one person or firm. Federal Procui:ement Regula'"' 
tiona (FPR) 1-3. 210(a)0.) (1984). However. because of 
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the general requirement that procurements be con­
ducted on a competitive basis to the maximum prae ... 
ticable extent, see FPR 1•3.101. agenciee must 
adequately justify determinations to procure on a 
1ole--source basis. Such determinations, while 
subject to close scrutiny, see e •. g., Winslow 
~•ociates'- 53 Camp. Gen. 478 0971) and B-1'18740,, 
Mi.:iy U. 1975i BioMarlne Industries; Genral Electric 
Company, B-18b2U: Auguit S. 197'4. wm be up&;Id 
lt there ia a reasonable or rationale basis for them. 
Winslow Assooiates1: B-178740. su~ra; H. J., H±:!DSe.n 
ComJ>!!Y• U-181M3. M~.rch 28. UJ :si NOrth ELictric 
Company, B-182248, March 12. 1915. 

In applying these principles to this case. the decision. held 
that although the Pellerin product was obtainable only from one 
source,, it was not established that the Governm~nt•s needs could 
be satisfied only by the Pell.erlnproduet. The correspondence 
received during the development of the case indicated that the 
real reason f o·r the sole source procurement was the desire to 
increase the number of companies vying for the laundry equip­
ment contracts. Therefore~ tl;e decision discussed 41 U. s. c. 
S 252(c)(ll}/ind FPR S 1-3. 2lbiWhich permit negotiation if the 
agency head determines that the purchase is for property for 
experimentation. development, research or test. On the record 
submitteci_ however. there was no evidence that the agency head 
ever made such a determination in this case and. in any case. 
it was questionable that the VA had funds authorized for such 
research, development or test activities in. the laundry equipment 
field. Mo~over, a sole source procurement under 41 U.S. c. 
S 252(c)(ll)1seemed inconsistent with the manufacturer's asser­
tion and the solicitation requirement that the components already 
had substantial successful operating experience and with the 
ab Dence of any provision for the kind or testing or reporting 
normally associated with contracts for property fOt" experimen­
tation. development. research or test. The fact that the contract 
provides lor inspection and acceptance procedures and legal 
remedies if the equipment does not perform doe$ not distinguish 
the contract from any other supply contract. Warranties are more 
commonly used in supply contracts than for those primarily for 
research, development or testing. The record indicated to us 
that ~e procurement refiected a cautious and expensive approach 
to an already dev·eloped and tested product. Incidentally. we note 
that the report furnished this Otrice did not contain the final con­
tract test provision which was added to the solicitation at the time 
ot award. · 
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In additi9Jl• the D&F &t;rted that FPR se9tians 1-3. 807. < 
1-3. 814·1(a)Y 1-3. 814•2(a~d 1-3. 814-3(a)~hich pertain to the 
coat and pricing data and audit r~rements. were inapplicable 
because th~ proposed prices were "based on catalog or market 
prices of commercial items sold in subetanti.Jl quantities to 
the general public. '1 FPR 1-3. 807•l(b)('2)(C)V'states that proto­
type or experimental units cannot be considered as meeting the 
requirement that the supplies be usold in subetantial quantities. u 

Such an exemption would seem to be incompatible with a deter· 
mination that the Pelle.rin equipment needs any testing beyond that 
norm.ally required in supply contracts. The VA'• stat~ment that 
because portions of the Pellerin syetem were custom designed. 
it was not possible to project a more accurate estimate than 
$275. 000 seelllS inconsistent with the decision to illlpose no cost 
or pricing data or audit requirements. Further- -if the Pellerin 
equipment actually meets the catalog or market price exemption 
at a price of $4001 ooo. it is difficult to understand how it will 
successfully compete with the present suppliers .. 

Sincerely yours. 

!.!I'.~ 
;oe~J·i . .- ... ; Comptroller General 

of the United States 
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