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· Pay and a11owanc-aa ·..ipon dttterr:4rutt.icin. of ~ .~./-..... ~ 
•tat, t:ourt ord41:' - SR ) ~ ~~1 

DIGEST: ~...,~ 
All mu tad ~er ot the Unite'd Stat:ea ~av.al \J - \ 

AM•ne. Yho t.sf t~1' ltehg ordued to uU.ve d-uty 
filed a petition for habe_, ~~pua 011 gTI&un.ds 
that he w.u ·not a ~f!t' 4tul vu "t•nd..ned by 
F41d.a;ral ec~rt ctrdtt ·to have bu.n lavfully 
en.lbted a!ld in .a '1nilitary sutus, is •atitled 
to P•Y a&i allm1a~ees during the lit:lgatien~ 
nigndl~s• ef 'Uheth.~ he perfnnis wil:ttary 
dut~a.. lWwevAr, settlement Of th~ JWll~~'s 
cu1Q fQt! such pay 81.'td ailow~M is aubjeet to 
a deduction. o.f grtta"S -civilian t»tnthp when he 
puf.or:Md no m1ut.tdngM. or WJoful service.; for 
the Unit~ S.tatu Gavermnent during the plltifJd. 

Tb.U ac:tifm u in 1:'$S.'P(mU to lett~rdate.d Jmie 13, 1975 
(file Teferatice l.M:lh 7240 Ser: 443), w-itlt eucl&11liTU, fl.'$! 
H. G. Alnajtu. Navy Finance Officet Untg Beach1 Califcl'nia, 
requattins att adva1ui4 duisiott, regarding t.h-t tntitl~t of 
Se.amen Rec.Nit i USmi.~ _ . to .a:<?:tt\f.& 
duty pay ud allowance• for thflJ zmti.od Sept~Glt 3.~ 1~74, to 
Maffh 4i 197.5, h th .. e:ir~taneff dcs~rU.ied~ '.ala re.qu•t w_, 
fe~ed. to. thia fffiee by th.$ Offic:11a of the·Cooi.ptt'ollat' of the 
~-vy iad has b$en .ita&ign$d. aub~ission nti};)'be~ no-w~1a39 by th~ 
litp•'tbent of Defeu« Milituy Pq ca Allew.anC«- Cotlllldt.tllQ~ · 

The record ~howa that the ~er w~s cT"de~!!d to· report for 
activt duty by Ac:tiv. :nu.ty !o-r 'l'rabdn.a Orier,. Serl.al !fo. 0035-
03 .... 64-11" dated Pabrury 21, 1973, !ti-sued by th• liavt-Ms.rl11~ ~Ot'p$ 
Resftff: Center, !.es Aag-1.es,, Califomia,. to· ·r.port to the Comand-
1nt Offiee.r., he:ruit T:railling CUt'tll.",. Sn Diego-, Caltfc>r:nia., on 
March 14, 1913, for 109 .Uys r:>-t active duty for t:t".ain!nf!. The 
aubu.inion n .. tu that the ~~r failed to re90rt as o.rdar~ ~ttd 
wu 4•¢larei a d~rter en kpril 13., 1973.. »~ vu apP'f~•nded. a'tf.d 
:nleued tc mlitaty contnl ~ July 17. 1973. A Spaei!ll Cout 
Martial_ convmd in Sapt'Gtllbo:r 1973. found hb ¥10t. guilty Gf 

u.nau.thorued •bl!&ence ft'Qa iia.rcll 14, lif73. th1}:'pu.gh J'11y 16, 1973 .. 
~er~ wbtle await:btg tfult ·d,upoeition, the mea'ber further 
abtnted \iaelf Without uthority dt&ring the p~l:'iods £>ctoher l, 
1973. to Oet:ob~ 24, 1913, .and ~emb.er S~ 1973, to A.ugt1$t 26, 
1974"' heh ti. being 4l)pTua'Qded and return-4 to i:td.lita.ty eootrol. 
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On Sa,~ 3. 1974 .. th• 1.'lQber fil~ a patition in th& 
Thdtitd Sta.ta Dis~rict Court for th& CentHl DUtl"'iet of 
Calit~mia (No. CV-74-2357--:tTt.('.P)), f'O't' a 'tfl."it of' habeas C~:t'PUS 
clii.etad to th• uval. offie•r having custody and conttol of. hh 
ill Wich i.. •eupt, • de~ation that he wu ttOt a'lld ~ had 
bean a ••-nice :member and that " wu not within the jlttisdicd.&n 
cf the. Utdtri States N.vy. R• a1•.o s~ght his rel.ease and di&dtuge 
and an order l'e.et~•ininl the Ntn";T ftQ11.\ sending hita Olltside the te'f'o
ritorial l:tidts of the Ce.rttral Dbtrlct of Calif~n:nia en~ tak~ any 
ad:'vers• action ;lllainst him. ".the Dieb'lct c~urt .bia~e4 an ori(lr 
utting the utter fox huri'-"S i>tt Sept~r 24_, 1974 • .and l.'Qt.t•i:Md 
the &n1 ft'011t sending the .mer o\f.taide the di$tric-t_. or from 
takitt$ miy ad°V6ra.e actilm aga.i'IWt him~ Ott l"ebYUUy 20,,. 197.S.,. the 
couirt iasuu an &rd$r d!Jnd•eing thti pettt;ion for h®us ft-rpu. 
findiQi. that the ~er w•s lawfully enluted mto the United Statu 
n.v.i X..ene and l>ouad by the doea4tlU Ali$tied in eonnacticm With 
that enl.LlbMat. 

Sinea tlse ~ had ~d.vd no recruit tt'dnin.g and was 
nquiud to l'\RlaU witnill the jurisd:tctien of the cou:rt, he was 
verbdly 1nltnated to ~u at lu$e• t-o con~ his: einlia 
emplOJMn~, and 'to J!WSte:t daily by tel.eplt.onl'i with th• Legal Office., 
N..v.l hpport Activity, Long »each, Callf<nnia~ front 5-.ptmer s. 
1914 1 te March 4, 1975.. Durl.ng tha period he vu a.plcyed by 
Aluia Cloek Corpor.a.tl.on, !.()s Angeles, Califo:mia~ al,ld u,1'13,ed 
$4,107 .. 60.. 01l March 5, 197S, h• voluatartly -retuned to nrl.lttuy 
juriacU.ctic"1, H<l 11.u. been paid h.is ~ ud -1.l()Y~ for the 
pllttod Jltly 17• 19'13:.- thll'ough Setttmber 2,. 1974,. les.• pe.d..oda of 
UQ.aUthoJ:'i,ud.. esene•. The follnfng queiJticms 81:8 preffJlted fci: 
decia:f.on; 

a. le the meillbet' entitled to pay a~ allct1at1.ffa tor the 
p.riod kptesibe.r 3:, 19741 through M•rch 4, 197S? 

b. If tha answer to q-.til)JJ a ts in trua affinati~ 
•houlcI t'he ei20tm:t c>f the mftlber;s c:ivilin eani~ 
du:tii'AS th• period be de.dueted from the .nt.itlem.ent1 

A. ••niu meinber u entitled ~ bas;le pay while h~ oecupiu a 
military •tatu, ~dlus ot llheth•l"" he actW\lly ptii'fo'J:taa uili- i/ 
tuy ••tiu., ~. TJni~. ~t•~n;.._ 43 et. Cl:,r125 (1902); v. 
United Stat•. 12 ct. Cl .• 459 bgu); . . - ' ... Unit•d S~:tea,, 
163 Ct. ~. n2 (1963); and _Vv. uutt.i st.a.-. 366. u'.s~ §91 
(1961). See also 43 ecmp. Ce.-. 293~'7 (1963); and '.B-1-83625,V
hgwlt 20~ 1'75. 
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On ·tit. rec:eM. tha Dittrlct ~ baa ~ttendnad that the 
.-1>erte •n•r,, oa activ. duty :f.-u tti. Unit~ St.atea ~14'9y vu 
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popn ~ that: !Mt wu \ouni by t~ud:r ~r~ts. ll~ 
c••l'IM1.:t11terp.fttat!c.t'Q of tli• initul ~ ordu ealu the~ 
her t:e ftllda ct hO'M Qt! e.cmth.M h!a oi.U!M u~t, ·le 
coat~ i.s.. •·tUU. aa • een!t$li4& by llldt.~ daily.. ?h'eftffte. 
l>y eauhU.•ldlls th. tJtatwi t)f the ~ at the U.• h• fil~ bu 
~ -~- p.tid.on. ~ coui-t att~ the Mabu~s a.~.tive dQty 
.aub$ fro.a September 3, 1~74, tbr~ Man$ 4. 197', t.bus, euti.tllns 
ht. to pay au.dl~tt for th• pedod. Question• is. ~r
aeeorihtly .. 

!!rice 11' opinion in -~t: ln.ited Sta.tiW •· ll~ Ct. Cl. 236-~ 
~· ~Pa .• mu., .. m, r:-!t~!U .~~~- 135. u.s .. 864 (1J4S.l. 
~Court :vl Chime has ptmd.ttlliil d~tiom ef mttaiu dYiltm IL" 
~ft3# fT.of.l ~~of d:riU.. md wd.lituy PAY~ S• .,1 .. -.. ~ v. 
Y!!t~ ~tat;~~" 171 et. a. 862 (1966) azi.d cuu: etted. ·· 

In tho•• usu the ell.pl~-. h4 ~re co~ w•r. 
~pedy •9PU•ttt4 and 1-.t&r ft*toft.4 to, duty tittatu,. The @urt 
b.U that thq ~ entttle.d to ~ fo.l" th• puir)d ot ttrOnB4>\'$1J 

MP•ftt:lon bet tbt the ~t:te liability vu IJWj"t te 
i-...to4tin ill 4dle -.mouat of ittt&rilf; otninp f~ ¢i'dlian ~loy
aeat. SU•. the -.bu eoft.tended ~th« wu ut: FOP•~ly nlio.td 
Utl 'UGff~ a eo'¢t ~ ~ i.a hu ci¥ilio •t&tiw ~ • 
••t~t~ of th. cue. l;IJ>On " bDldiq (ff th• anrt mt th• 
nlia~t and·~ to -.etive duty nn p~r th.~ .-a1

• staWt 
en Mtiff duty '10 •tabl:bhed .ad ·9 b«t_. •titled te puy for 
tll8 period u h4Uat•d abO'ft .. 

Ia thi• ea~ u i• th• mae~ ~t ~ ~t~u decisiou 
d.ta_. th• .-.i-~ vas Mt r~ed to ,ufo'tll il\ilit.!%1 
Qd" ptmdtng a jwlidal fft•l'ld'aat,:l«t. f>.f hts. id.U.Uty statue. 
Sine• t~.!s d.t.ntton s.-.. u be •bld.lu tc.t tha ait•tioa. '1.iwolv.d 
ill ~ eourt CM99· •tt fa't. u b rel.._t to b-ekp~y imt1t~t ~ 
bel....._. th•t; ti. ~·a eiftlba •11Dinga fM'· tli& t>ft'iod. f.u qtMJJ• 
tin U'f be 'WJed to wduc• the ~t. dWi bbl. .u td:lituy }\l.Y .. 

'l'bAJAfon. h uswu to question 1>. it. is ftt' 'ri• that.1>41""' 
Mat to tM MelllBn= felt 'f"KI ucl ~- ff>r t;he :perlt7d Stqtt.-he~ 311 
U74, t~p lf.ucb 4; 1'1~. 1f0Ulf! be; subjfft ~ • dedueticon of ~ 
..._,, ~· d:dl:lan ~# 
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