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DECISION

FILE: 3 186525 DATE
MATTER OF:  po¢ and allowances wpen detexmination of i pf«ﬁﬁfiw :
status by court ordar - SR ) WS

. oAt
DIGEST: An enligted wewbar of the United States Saval G

Researve vhe aftar belag erdersd o active duty
filed a patrivisn for habeas corpus on grounds
that he was not a mamber and was detsrmined by
Faderal court order to have bhean lawiyily
snlisted and in a wilitsry status, is entitled
fo pay asd allownnces during the litigation,
rogardloes of whether he porforms military
dutias, Howevar, settlement of fhe magber's
elain for auweh pay and allowances is suhject to
a deduction of gress civilisn esvnings when ha
porforoed no meaningful or wasful services for
the United States Covernment durlag the periaed,

This sctien is in Tasponsse to lstter dated Jume 13, 1973
{file referance L¥:1lh 7240 Ser: §43), with enclosures, from
H, G. Abajisn, Favy Finance 0ffice, Long Beach, Califownis,
reguagting an advance declsion, regarding the entitlement of
Sesman Rearuit yousam, . to metiva
duty pay and allowances for the period September 3, 1974, to
Hareh 4; 1975, irn the ecircumstanees degeribed, The request was
forvapied to this 0ffice by the Office of the Comprrollat of the
NHavy “#nd has been assigned submiseion wusber DO-N-1239 by the
Departwent of Defense Military Pay and Allswanes Committee, -

Tha recerd ghows that ths member wes orderad te report fov
active duty by Active Nuty For Tralning Oxder, Serial Na, 0935-
03~64-11, dated February 27, 1573, issued by the Favy-Marine Sorps
Reserve Center, Les Angeiss, California, to report to the Command-
ing Offfieexr, Reerulr Traiming Ceater, San Diege, Califsrnis, on
Mareh 15, 1373, for 109 days of sctiva duty for tyaining. The
subuigsion states that the member failed to report as ardexed and
vae declared a desarter en April 13, 1973, He vas apprehended and
raleasad to xdlitary ceat¥el on July 17, 19873, A Spaecial Court
Martisl, convened in Septenbar 1973, found him not guilty of
unauthorized sbseuge fros Msrch 14, 1973, theeough July 15, 1973,
However, while awaiting that disposition, the member Ffurther
absented hinself without authority during the payxicds Detoher 1,
1973, to Cetobar 24, 1973, sznd Bovembey 5, 1973, to August 286,
1974, sach time being apprehended and veturned to military cosntrol.
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On Septembar 3, 1974, the momber filed a pevition in the
United States District Court for the Central Digtriet of
California (Fo, OV-74-2557-1LTL{P)}), for x writ of habeas eorpus
divected to tha naval officer baving custedy and coutrel of him
in which he sought a determination that he was not sad never had
besn a service pewbar and that he was not within the jurisdietion
of the United States Navy. Ha alzo sought his relaase and discharge
and an order vestraining the Navy fron sending him outside the ter-
ritorial iimita of the Cantral District of Califormia or taking any
advearse action againgt him, The District (ourt isauved an ovder
satting the matter for hearinmg on Septesber 24, 1974, and restrained
the Navy from sending tha masber outaide the district, or from
taking any adverse action against him. On Februaxy 20, 1975, the
court igszuad au order dismissing the petitdon fer hadeas rorpus,
finding that the member wis lewfully enlisted into tha United States
Naval Reserve and boupd by the documents signed in connection with
that snlistoent.

Siner the mapber had received no recrull traindng and was
required to remain within the jurisdictién »f the court, he was
varbally dnstructed to vemsin at hone, to continuve his eivilian
employnent, sand te muster datly by telephone with the Lagal Offiee,
Naval Support Activity, Long Beach, California, from Septevber 3,
1574, te March &, 1975. During thia perisd he was eaploysd by
Alars Cloek Corporation, Los Angeles, Californis, and asrned
$4,207.60. Ou Mareh 5, 1975, ha voluntarily returoced to mdlftary
jurisdiction, Ha has been paid his pay and allowances for the
paiiod July 17, 1973, through Septesber 2, 1974, leas pericds of
wnauthorizsd sbsencos. The following questions sre pregented for
degision:

8., I» the member emtitled to pey mnd allowsnces for the
period Septenmber 3, 19748, through March 4, 19757

b. If the amswer o quentlon a is In the affirmative,
should the swount of the mewber’s cdvilisn earnings
during the perind be daducted from the sntitlement?

A service membar Ls entitled to basie pay while he occupies a
wilitary status, regardleas of whethar he actually performs mtli- v
tary duties, . Taited States, &3 Gt. C1. 225 (1903); v.

United States, 72 Ct. 61, 459 (193103  "%. United Stetes,

163 Gt, C1. 512 (1963);: and vy, United States, 366 U.6, 393

(1961). See aloo 43 Comp. Cem. 2937597 (1963); snd B-183625,
August 20, 1975,
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On tha record, the District Courf has determinad that tha ‘
mesber's entry on active duty in the Unitad States Navy vas i)
propexr and that he was hound by thely requiresents, although
comand Interpretation of the fnitlsl comrt oxder snshied the mem- i
ber ts remain at howve and continue his civilian ewployuent, %a : . S
continued his gtatus %@ a seryicesan by susteving daily., Thevefore, : i
by estabiishing the siatus of the menher at the time he filed his : ‘
habesus corpus petitfon, the court coulinuad the mesber's active duty ‘ i
status from September 3, 1975, through March &, 1973, thus, entitling o
hiw to pay and allowvances For the perisd. Guestion & is snawered . al
aceordingly, : , i

il

Sinee Lts opinion in 4, Unired Statax, 1318 Cu. C1. 236, g i
cart, denfed, 335 U.§. BEl, rshearing denfed, 335, U.8. 864 (1948), i
the Court of {laine has pcmit:tad daduetionn of outaida civiliam / "
estnings from recoveries of eivilian and wilitavy pay. See 6. i
United Htaten, 175 Ct. €1, 862 {1966} and cawes elted. "

- }{;}
In thogs ecases the amployees and membars coocerned ware - , ' f}}}f‘
4ixproparly ssparated and latar vestorad to duty status. The court o . ;j;‘f‘
held that thay were entitled to pay for the peviod of arzensous : Wl
separation but that the Goveromomt's llsbility vas swbiect te : il
reduction in the mouat of {nterim ssrnings from eivilian employ~ i
want. Hurs, the membery contended that he wes not proparly eslisted - ?;M
and usdar a esurt otder romained fa his eivilien status pending 2 : L
detarmination of the case. Ipon a boldiny of the court thst the !
enlistment and oxder to setive duty were proper the mexber'’s atatus
on sctive duty was sstablished and he bhecmpe entitled to pay for
the period sa Lsdicated above,

In this cawe aa inm the numerpus Qourt of Tlatms decisiona
gitad, the nesber concerned was nor required to pevforw wilitary
dugiss punding & Judicial determimation of hds aflitary staves.
Bince this situstion seews to be similay to the aituation lavolved
in the court casys 8o far as is relevant to backpay entitlemsnt ve
balisve that the membexr's ecivilisn savnings for the peviod in gques-
tion may be vged to vadute the amount dus him ez nilitary pay.

Tharefors, in answey to guestion b, It Ia csur view that pay~
mint to the woober for pay snd allowsneer for the period Septamber 3,
1974, through March 4, 1975, would he subjset to a deduetion of the
menfbar's gross civilian earnings,
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