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Decision re: impex Corp.; by Robert P. Keller, Daputy
Comptrollior General.

Issue Area: PFederal Procurement of Goods and Services (1900},

Contact: Office of the General Ccunsel: Procurement Law II.

Budg2t Punction: General Governweat: Other General Sovernment
(806) .

orqanization Concerned: Office of Pducation; Ohios: EBducational
Television Network Commigsion; Northeastern Bducational
Television of Ohio, Inc.

Authority: Communications Act of 1934 (47 U0.5.C. 390 et seq.).
45 C.P.R. ’100a. 105(‘, (2,. 45 C.r.R. 100&.130. 45 C.l’.ll. p.rt
60. ONB Circular A~-102. Rewco, Inc. v. City of Cleveland,
183 N.R2.24 646 (Ohio 1961). Hog. v. Cleveland {191%5) 27 Ohio
Pec., 62, 18 Okio N.P., N.S., 49, Tucker v. MWewark (1897} 19
Ohio Cir. Ct. Rl. 10 NcQuillin, Municipal Corporations, sec.
2902, p. 294. B-1885€2 (1976). B-184562 (1577).

The protester objected to the award of a contract by a
Department of Health, Education, and Welfars grantee to the
highest bidder. Since the grant provisions permit tha2 grantes to
utse its own procurement practices, State laws must be used to
judge the coaplaint., The invitation to bid, vhick permitted
deviations in bids to some nndefined extent and whicih provided
no criteria for evaluating bids which deviated from the stated
specifications, did not satisfy Ohio's competitive bidding
reguiresents. (Author/SC)
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| DECISION
.
-

FILE: B-184562 DATE: May 24, 1977

MATTER COF:
Ampex Corporation

DIGESBT:

1. Where HEW grant terns and regulations reference and include
provisions which state that grantee (Ohio Educational Television
Netwozk Commission} may use own procurement policies, grant
complaint is reviewed against State law bearing on issue.

2. Iavitation to bid, which permittsd deviations 1in bids to
some undefined extent and vhich provided no criteria for
evaluaring bids which daviated from stated specifications,
did not satisfy Ohio's competitive bidding requirements.

Ampax Corporation (Ampex) has requcated review of the sward

of a contract by Northeastern Educitional Telcvisioa nf Ohio, Inc.
(WETO), to RCA Corporation for two video tape recorders. The funds
used for the procurement were provided under a grant from the Depart-

mert of Health, Educaticn, and Welfare (HEW), Off{ce of Education,
to the Cnio Educacional Televigion Network Commission for the
use and benefit of NETO. The grant wes made pursuant to the
Communications Act of 1934, 47 U.S.C. § 350, et seq. (1970).

NETO initially nolici ed bids for the v deo tape recorders,
In response to the solicitation, Ampex bid $154,500, and RCA bid
$220,757. Ampex filed a omplaint with the cognizant State
authorities after learning of an impending award ro RCA. Ampex
was subsequently advised ty the Office of Education that:

| .

'—~ the U.S, Office of Education — concluded chat
the apacificationa wtre to sowe degree lacking in reflecting
the salient features 'that must be met and apparently not
adequate tv provide maximum open and free competition.'; and
'Accordingly, * * * llortheaatern Television of Ohio, Inc.,
Kent, Ohio has agreed with our conclusion and the
requirement will be re~-advertised at an early date, being
more specific in their solicitation requirements.'"
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Kant State University, apparently acting as agent for NETO,
reasolicited bids for the video tape rmcorders. The nvitacion
to bid specified '"Two new quadruplex videotape machines
RCA TR70C squivalent or better."

According to Ampex, the solicitation included an increanad
number of design and performance cuaracteristics which wvers peculiar
to RCA video tape recorders. Because of this, Ampex filed a couplaint
with NETO. Despite its complaint, Ampex, along with RCA, submitted bids.
RCA bid $204,100, and Ampex bid $178,500 or 525,600 less than RCA.

METO rejacted Ampex's lowar b’d and Aubmitcted the bids to HEY
with the following cxplanation:

"1. The Anpex equipment is 2ot compatible with NETO's
current equipment. NETO mainfaic s that cos-
patibility is not a negotiable item. .

"2. The instent start fe;ture of RCA equipment is
esvential for operation of our television stations.

"3, The RCA TR70C machine's sutomatic mode selecticn 1is
easential.

4. ™ie RCA TR70C hae higher electronic stsadards in most
areas as evidenced by the aspecifications.

This will enhance overall broadcast quality.

5. The Ampex VR1200C is no longer in production.

Selection of aa obaclete machine is not negotiable."

After reviewing the subwission, HEW advised NETO that thare was
compliance with "& * % the applicable Federal Procurement Standards
in your solicitation for Video Tape Machines. We have no objection
to your proceeding with the awari to RCA." Thereafter, the contract
was awarded to RCA,

Ampex subsequently filed a complaint with our Office alleging
that the invitation to bid con:ﬁined proprietary RCA specifications
which unduly restricted compatitinn; the award of the contrict tu
RCA, the higher bidder, was a noncompeiitive, scle-source award which
violated 45 C.F.R. § 100a.105(a)(2) (1975) and which also violated
the jnvitation to bid which specified that the contract would be
avarded to the lowest qualified bidder.

Ampex also commented on the rationale for the rejection of its
bid, as follows:

e
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1. 1Its VR1200C recorder, contrzry to WETO'’s coutentic 3,
is compatible with METO's current equipwent. If
interchangeability of RCA aeadvheal assemblias was
essential, then, the procurement of video recorderrs was
not a com;+titive procurement pursuant to 45 C.F.R.
¢ 100a.100 (1975), because headvheel assemblics are
available only from RCA.

2. Tha RCA TR70C recorder does not have an instant: start
faature which NETO considered essantial,

3. The RCA TR70C machine's automatic wmode selectioa is an
axclusive RCA feature. The inclusion of this proprietaryv
reqiirement unduly restricted competition "ro a degree
that it is contrary to applicable competitive nrocurement
standazds."

4. The solicitation 'provided no finite preaward factor to
aeasure electrouic standards. Moreover, all prudent
broadcasters do not share NETO's opinion that the RCA
TR70C has higher electronic standards which ' ©111 enhance
overall broadcast quality.

5. The Ampex VR1200C recorder is still in prodi-:tion. It
is carried as atandard catalog equipment anc Ampex's
marketing plan for fiacal year 1976 lnclude:s sales of
nav VR1200‘s.

HEW's notification of grant award in the present case stipulated
that 45 C.F,R. part 60 (1975), and Office nf Management and Budget
Circular A~102, where applicable, governed the performance of the grant.
Ucnder standards identical to these, we reviewed a complaint involving
a contract awarded under a grant by HEW against applicable State law
bearing on the issue. See Anpex Corporation, B~184562, October 6, 1976,
76-2 CPD 311,

After carefully reviewing the record and based upon our own
iavestigation, we find that only an RCA recorder could have met
all of the specifications ia the invitation to bid. The recorder 1is
not available through RCA dealerships or distributorships. It can
be purchased only directly from RCA.
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Por example, tha invitation to bid specified that the
wvidso recor.ers mvst ba equipped with headwheel panel assesblies,
a proprietary RCA feature, so that the headvheel panel assemblien
could be irterchanged with existing RCA video recorders. Moreovar,
the record reflects that Anpex's bid was :2jected in part becsuse
Ampex did not offer--and as 2 practical mutter could nct offer—
headwheel panel assemblies which were interchangeable with the
existing RCA recorders.

In Rewco, Inc, W, -City of Cleveland, 183 N.E.2d 646 (Ohio 1961),
the Supreme Court of Ohio was confron‘ed with a situation sonewhat
similar tc the facts presented here. In that case, plaintiff sought
to enjoin the City of Clevelaad and various city officisls frem
proseading further with a contract to purchase 15 refuse cullection
truik bodies. At the time, there were five principal types of rzafuse
bodies on the market, Howevar, only the pateated Roto-Pac body could
have se#zisfied the re-uirements of "continuous loader type' and
"escalator type conveyor' get out in the specifications. The court
b21d in pertineni part that:

"Under some circumsatances the specifications for
bids uay call for patented materials or articles;
otherwise the public would lose the benefit of many
valuable techonnlogical developmenta.

"# & * The smunicipality has such power only
‘when it 17 clearly to the public interest to do
80, after carefully considering the serviceability
and cost of the material of article for which the
contract is made.' 10 McQuillin, Municipal Corpora-
tions, sec. 2942, page 294, See Mog. v. Cleveland
(1915) 27 Ohio Des. 62, 18 Ohio N.P.,N.S., 49;
Tucker v. Nowark (1897) 19 Ohio Cir. Ct.R.1l

"The City made no such determinatiom in the
instant case. In fact, Defendant.* * * agdmitted
that he had caused tha specifications to call for
Roto-Pacs so that he would determina the validity
of the recommendation of the New York authorities
after a large number cof Roto-Pacs had baen bought
and used. The value of a patentec arciele shoulc
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ba datermined bafore the spacifications are drawn, not
after it {s lought., The City certainly has facilities
foxr gectting this inforwmation without msking a substantlal
investment first,

) "Asking for bids in the alternative is permissibla,
but th; specifications must be accurate and complete as
to sach alternative, Then, wvhen the bids have been re-
caived, the City may select one alternative after
careful comparidor with the others and award the
contract to Lhe lowen” and best bidder. The L & M
Properties Co., Inc. v. Burba, Mayor, et al., (1949)

152 Ohio St. 2§, 86 N.E.2d 768. The City made no

such cowparison in the inz-aat case."

Based upon our reading of Rewco, supra, wa could not fault
NETO under Jhio law for specifying aand selecting RCA video recorders
if, under the circumstances, it was in the public interest to do aso.
The invitation to bid, however, countsined the following deviation
provision:

"DEVIATION:

"It will be cthe rasponsibility of tha bidder to
furnish with his bid, a list and clarificarion of deviations
from the npeciticationa, written or implied, in order that
a fair and proper evaluation be made. Equipment proposed
by the bidder which does not confura to the specifications
shall be fully desc-ibed by technical literature including
performance data and drawings.

"Thoae biddurs not submitting a list of deviations will
be presumed to have bid as specified."

This ﬁfgviuion indicates that other than RCA recordere may have
satisfied NETO's legitimare needs, and, consequently, the specifications
cotld be considered to be unduly restrictive. However, if it were in
the public interest to procure RCA video racorders and considering the fact
th:t:the recorders could be procurad only fzom RCA, NETO should hava
considerad applying to HEW for approval to purchase the recorders on
a negotizted sole-mource bagis. In thia regard, we note that
45 C.F.R. § 100a.105(a)(2) (1975) prouvides:




3-184562

"(a) Procuremen:s may be negotlated by State
or local govarmment recipients if it is not practicable
or feasible to use formal advertising. Generally, procure-
ments may be negotiataed if one or mors of the following
conditiona prevail:

* * * ) ® L

'(2) The material or service to bc procured is
available from only one peraun or firm;, all contemplated
sole source procurements where the aggregate expendi-
ture is expected to exceed $5,000 shall be referred to
the Commissioner for prior approval;"

Further, It appears that under Ohio law, specifications must be
accurate and complete for each alternative bid, which was not the
case here. The invitation to bid contained a daviation provieion
vhich permitted vendors to submit alternative bids (i.e., bids which
deviated from the specifications). However, the finvitation to bid
contgined no specifications for alternative bids; neitherxr did it coatain
any other limitations or gnidelines concerning the type of alternative
bid which could be submitted; nor did it establish any criteria for
evaluating alternative bids. Ia effect, the imvitation to bid invited
vendors to draft their own specifications. Alternative bids presumably
were to be evaluated on a subjective basis., Wa conclude, then, that the
invitation to bid did not meet Ohio's comperitive bidding requirements.
See Ampex Corporation, B-184562, April 12, 1977.

Since the video recorders have been procured, no meaningful
remedial action can be recommended., By latter of today, we are
calling the concluaion reached here to the attention of the Secretary
of Health, Education, and Welfare to posgibly prevent a recurrence.

%/{4 L§ L7

Deputy Comptroller General
of the United States

L S S - . N i aeh
L~ —
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COMPTROLLER GENERAL OF THE UNITED STATES
WABMHINATON, D.C, B

IAYHm

The Remerabla
The Sesvetary of lMealth,
Edusation, sad Velfars

Dear Mr, Secretary:

Vs zafar to a lecvisr dated Ocgtobar 17, 1973, with emclosures,
frem youxr Asting Daputy Assistaat Sesretsry fer Oremts and Fyvourement
Cozporatisn that cur
RCA for tha procuremmmt of
ot the proguremeat were
provided under s graat frem tha Departasnt of leslth, Kducatiom, and
Edusation, te the Ohio Edusatisnsl Talsvisisa Network
tha “‘orthusstarn Léweationsl

|
:
|
i
i

Fnsleved is & sopy of sur dacision of tedsy which concludes that
the iavitation to bid imvelved in he fnstaw’: emmplaint did met
satisfy Ohie osapetitive bidding requiremsats. Our desisism dess not
rectamend any cervistiva astiem bascues the esntract has apypsramtiy
bosn parfozmed.

Our Toviews uader 40 Fed. Rag. 42406 (1973) are cemesarwed vwith
the prepriagy of graates swarde and do met direstly iawelve the
to gramt fwmds or othar mattaxs
scussstmed with che aduninfetration of the gramt. Newever, wu beliave
tbhat the ssuslusiens Teschad 1a this review sheuld ba moted by your
zesponsible gramts parsemnal for vhatever relavamgs they may lurve to
ths pessibla preveatisn 8 future iapreprisciae.

$insarely yours,

|
i
|

R.F. KBLLEY

* Comptrollsr Gemeral
Dewat of the Usited Brates

ys



ekt lorseuec

th/#'-“
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Digagter, LLD
Paul G. Demdling
Ganersl Commarl - Psal G, Dembliimg

GCraat Cemplaint ~ Ampex Corperction, 2-184562 (Ohio)

subject gramg semplaing, As with the Anpex
Ohlaiwns (D-184562, Lpril 12, 1977), tim tmf
te bo meat helpful in evaluating the isswes raised by the esmplainent.
Attashed 1is & swpy of the desisien on this matter,

Attashmant






