THE COMPTRDLLER GENERAL
OF THE UNITED B8TATES

WABHKHINGTON, D.C, 205 46b

DECISION

EILE: B-184562 DATE:.Octo'ber 6, 1976

NMATTER OfF: Ampex Corporation

DIGEST:

1. Where HEW grant terws and regulations reference and include
attachment "0'" to Federal Management Circular 74-7--stati-g
that grantee (State of Wisconsin) may use i1ts procurement
~egulations which reflect State and local law--and there is
no indicaticn that anything other than State or local law was
followed, initjal frame of reference for CAO review of com-
plaint conceyning grantee's avard of contract i3 Wisconsin
law.

2. Where brand name camera submitted in '"Standard form" bid
was found not to meet specifications, grantee's acceptance
of substitute camera model ligted in alternate hid in
making award based on standard fora bid was improper.
Wisconsin law prohibits any correctiza eor alteration of
bid after bid opening, with one erception which is rot
pertinent Lo pregsent case.

3. HEW's observaetion that question of ‘Whethur charges to grant
funds should be disallowed is normally for determination
during grant closecout process 1s nut directly pertinent to
complaint requesting GAG review of contract award by HEV
grantee. GAQ revieus under 40 Fed. Reg. 42406 (1975) are
concerned with propriety of grantee's contracv awards, not
with Federal grantor agencles' adeinistration >f grants.
Determination that no corrective actiun can be recommended
with respect to grantee's improper award in present case
fulfills scope of GAO review.

Ampex Corporation has requested that we review the awvard orf
a contract to RCA Corporatfon by the Bureau of Facilities Maunage-

ment, Department of Administration, State of Wisconsin, a ieciplent

of Federal funds under a grant from the Department of Health, Edu-
cation, and Welfare (KEW). This review 18 made under the procedures
deascribed in 40 Fed. Reg. 42406 (1975), where we stated tha: we would
consider complaints concerning contracts awarded under Federsl grants.
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. The grant was made uncar 47 U.,5.C. & 390, et seq. (1970),
to provide assistance for norcommercial educacional television.
The grantee's procurement in question was for certain television
equipment for the Universi.y of Wiscorsin--Stout. Ampex contends
esgentially that the bids submitted by RCA were nonresponsive and
therefore should have been rejected.

Background

While we have examined the parties' submissions to our Office
and the copy of the RCA bilds furnished by the grantee, we find that
rot all of the facts are entirely clear. The following 1s our under-
standing of the pertinent facts of this matter.

The grantee states that its invitation to bid allowed bidding
on a bhrand name or equal basls, in accordance with the following
clause:

"Whenever a material, article or piebe of equipment

ig ?dentified on the Drawings or in the Specifications

by reference to manufacturers' or vendorg' names, trade

names, catalog numbers, etc,, it is intended merely to

establish a standard; and, any material, article, or

equipment ~f other manufacturers and vendors which vill

perfcrm adeyuately the duties imposed by tne gereral

decign will be considered equally acceptable provided

the material, erticle or equipment so rropose’ 1s, 1iu

the oplnion of the Architect/Engineer of equal sub-

stance and funcrion., It shall not be purchased or

installed hy the Contractor without the Arrhitect/

Engineer's written approval, No compromise in quality

level, however small, will be accepthble."

The invitation called for bids on several separate groups of
items. Two of these groupi are pertinent to this decisisn., 'Base
bid number three" called for certain videotape equipment and "base
bid number four' for certain camera equipment. Acceptable bdrana
name products were listed by name under each of these groupings.
Under base bid number four, the RCA TK-28 camera was listed as an
acceptable brand name product,

The invitation allowed bidders to submit combined bids compriged
of any or all of the bane bids, but bidders doing eo were also required
tc submit separatn bilds for each of the base bids comprising their
combined bids.

ol . Jl
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‘" RCA submitted a bid using the standard bid form provided by
the grantee and also submitted an unsolicited alternate bid:

RCA Standard RCA Alteranate
Form Bid Bid

Bage bid

numbetr three - §175,193 (No price shown)
base bid :

number four 169,891 $208,498
Combined bid

price 321,987 356,851

There are inconsistent statements 1a the record as to what type
of camera equipuent RCA offered to furnish for base bid number four.
From examination of the bid, it appears to us that in its standard
fornmn bid, RCA offered 1ts TK-610B camera as a claimed equivalent
item, and that the DRCA alternate bid offered the TK-28 camera.

Anpex complained to the grantee that the RCA standard form bid
was nontesponsive becaune the TK--610b camera did not meet the speci-
fications and alleged that RCA had bean allowed “o reduce the price
of it alternate bid (offering the brend name TK-28 camera) in order
to make it the lowest-priced combined responsive hid.

In respouse, the grantee in A letter to Ampex stated that
because the RCA standard form bid was properly filled in without
any sxceptions, qualifications, or substitutions, the bid was
responsive. The grantee stated that 1t found, however, that the
TK-610B camera offered by RCA in the standua:d form bid could not be
accepted as an '"or equal’ product under the specifications.

It appears that the grantee then decided to accept the RCA TK-28
camera (originally offered in the alternate bid) as part of a con-
tract awarded at the $321,987 total price offered in RTA standard
form bid. 1In this regard, the grantee's letter advised Ampex that
since RCA had made an "vr equal' offer in the cat-:ycry of film
cameras, but the allegediy equal TK-610B camera ¢id not meet the
specifications, RCA was obligated to provide a cawera whi.ch did
. meet the specifications. The grantee further advised Amjex thit no
reduction in the price of any bid was ailowed, since Wisconsir law
prohibits the allowing or making of any correction ot clteration of
a bid, The grantee further stated that the unsolicited, volunteary
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alternate bid submitted by RCA was not a "b1d" within the meaning
of applicable Wisconsin law.

It appears, then, that the gruntee's position amounts to the
following: the only RCA bid was the "standard form' bid, priced
at $321,987; this bid was responsive because it did not take any
exceptions to the specifications; the purported "or equal' product
offered in the bid did not, however, meet the specificacions; and
it was cherefore appropriate to accept a substitute item, the TK-
28 camera, as part of the bid in making the eward.

Choice of Law

HEW's notification of grant award in the present case stipu-
lated as a '"special condition'" Office of Management and Budget
(OMB) Circular A--102, "where applicable.'" Also, HEW's report to
our Office on t'.{s matter notes that 45 C.F.R, § 100a.100, et seq.
(1975), prescribes procurement standards for itas arantees. These
standards (45 C.F.R. §§ 100a.100 through 100a.109) are taken from
the procurement standards for grantees prescribed in attachment "0"
to OMB Circular A-102. It appears, then, that the attachment "Q"
procurement standards were made a condition of the grant.

We note that while OME Circuiar A-102 has been superseded bv
Federal Management Circular (FMC) 74-7, September '3, 1974, atcach-
ment 0" has been made a part of FMC 74=7. See 34 C.F.R. § 256 (1975;.

Attachment "0'" states that grantees may use thelr own procure-
ment regulations wihich reflect applicable State anl local law, rule:
and regulationsg, provided that procurements made with Faderal grant
funds adhere to a number of prescribed standards. Some of these
standards, for example, arc that all procurements shall be conducted
in a manner s> as to provide maximum open and free competition, and
that where advertised bids are obtained the award shall be made to
the responsible bidder whose bid 18 responsive to the invitation
" and 18 most advantageous to the grantee, price and other factors
congidered.

Standards very similar to these were corsidered in a recent
decision of our Office involving a contract awarded under a grant
by the Department of Commerca. See Griffin Construction Company,
- B-185790, July 9, 1976, 55 Comp. Gen, ____, 76-2 CPD 26, where we
atated:
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' "Our Office has lield fhat, where grant zonditions
indicate that State law shall be followed in certain
aspects of procurements randled by Federal grantees,
the initial frame of reterence for deciding the propri-
ety of thoge actions is the State and local law.
Lametti & Sons, Inc,, 55 Comp. Gen,. 413 (1975), 75-2
“PD 265; Blount Brothers Corporation, et al., B-185322,

“larch 11, 1976, 76-1 CPD 172. This is consistent with

sttachment '0O.' * * % As racognized in Copeland Systems,
Tic., 55 Comp. Gen. 390 (1975), 75-2 CPD 237:

""'"Many grant agreements require application
of '"local" procurement law (usually State) to
govern the procurement procedures belng followed
in “he2 award of contracts under the grants.
Presumably grantees are familiar with lscal pro-
curement law and practices. To the extent our
reviews will be partially concerned with the
application and interpretati.n of local procure-
went law of which the grantee should tave a degree
of familiarity, we do not thing the grantee will
be digadvantaged, * * ®!

"In Copeland, supra, we further recognized the
grantor's primary autlo ity to deterrine the grantee's
compliance with grant provisions and also our right to
recommend corrective action when we believed that the
determinations reached were not variounally founded.

As can be seen in lLametti, supra, and Blount, supra,
where the grant indicates. that State law shall govern
and State law exists on the apecific point iu question
and is followed, even 1f thet State lav differs fronm
Federal law, GAO cannot say that the' results reached
in following State law were not rationally founded.

"Therefore, where grant conditlong indicate that
State and local law will govern, the initial frame cof
reference must be to State law. However, 1if uno State
law exists as to the particular point in Juestion, then
congideration of the matter under a Federal frame of
reference 1s appropriate. * * %

"With regard to the instunt case, it would appear
that the initial frane of reference as to the ~pplicable
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law must be State and local law. As noted above,

» the regulations provide that the grantee may util-
ize 1ts own State and local law and there I8 no
indication that anything other than Stace and
lccal law was followed * % & "

In the present éase, as in Griffin, the grant allowed the
grantee to use State and local law, and there is no indication
that anything else was followed.

Responsiveness of RCA Bids

There is Wisconsin law which bears upon the responsiveness
of RCA's bids. The parties are apparently agreed that section
16.855, Wiscousin Statutes, is applicable to thig procureuent,
The statute provides in pertinent part:

(1) the department shall let by contract to the lowest
qualified responsible bidder all construction work whea
the vstimaterd construction cost of the nroject exceeds
$15,000, & * &

"(2) Whenaver the estlmated construction cost of a
project exceedn $15,000, the department sghall:

""(a) Advertise for proposalg s * *

* * X % *

""(c) Publicly open and read aloud, at the time
and place gpecifiad in the notice, all bids * * %

"(d) Not allow or make any correction or alteration
of a bid except us provided in sub., (6).

* h * . *

"(6) Nothing contained in this section shall prevent
the department from negotiating deductive changes in
the lowest qualified bid not to exceed sa of the total
bid in order to bring the bid within the limits imposed
by authorized funds." (Emphasis added.)
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To our knowledge, the Wisconsii courts have not constyued
this languare, However, there are Wisconsin cases which have
dealt with almilar statuvory provisions calling for award to the
"lowest responsible bidder.'" Such larguage has been held to imply
the exercise ¢ discretion on the part of contracting officials
which crdinarily will not be interfered with by the courts. See
State ex rel, Hron Brothers Co. v. City of Port Washirgton, 265
Wi, 507, 62 N.Ww,2d ? (1953). Thus, in a case where a Wisconsin
statute called for purcncse from the lowest responsible bidder
and authorized alternative bidding, it was stated that the exer-
cise of riscreticn in chonsing ore alternative bid over another
was subject to challenge only by a cluim of flagrant abuse of
digcretion amountirg to fraud. Automatic Merchandising Corp. v.
Nusbaum, 60 Wis.2d 362, 210 N.W.2d 745 (1973). However, the pro-
curing officizls’ diacretion is not unlimited. In a recent deci-
rlon it was pointed out that judicial reviev would be available
2 determine whether o pidd¥ng authority a..ed in an arbitrary or
unreaso.able manner in decining to award a contract to one other
than the low monetary bidde.. {qua-Tech., Inc. v. Como Lake
Protection and Rehbailitat: on Districr, 71 Wis.2d 541, 239 N.W.2d
25 (197h),

Moreover, we note that the VWisconsin courts have had occasjon
to otject to the actions of contracting officials under statutory
pro isions of thisg type. See Chippewa Bridge Co. v. City of Durand,
122 Wis. 85, 99 N.W. 603 (1904), which involved contracts for con-
struction of & bridge under a city charter which called for award
to be made to the "lowest reasonable and responsible bidder." Tn
regard to the bridge superstructure contract, it was found, among
other things, that each bidder was pernitted to vary the details
of the werk, that the centract did not accurd with any bid formally
submitted or with the invitation for bids, and that the contract was
wade es the resulr of negotiations hetween the city officers a.d the
bridge company which materially changed the price of the work and the
terns of payment from vhat other bidders had the opportunity of con-
siderinz. 1In findirg tke contracts void, the court stressed at some
length the fixed and particular steps prescribed by the city charter
for making such contracts and stated:

"The law permits no private negotiations with an
individual bidder, no change of plans and specifi-
cations submitted for the competition, no variance
for the purpose of obtaining a change in the bid of
one vr more bidders. The whole matter is to be con-
ducted with as much fairnesa, certainty, putlicity,
and absolute impartiality, as any proceeding requir-
ing the exercise of quasi judicial authority. * % *"
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. In Bechthold v, City of Wauwatosa, 228 Wis. 544, 280 N.W. 320
(1938), it was recognized that notwithstanding tne considerable
measure of discretion vested in the municipal offlcers, failure to
comply with statutory provisions e.sential to accomplishment of the
leglslative purpose of the bidding statute--to prevent fraud,
Savoritism, imposition und iwmprovidence--would invalid.te the con-
Lract, The case involved a statutory requiremert to vun an adver-
tisemert for bids nov less than once a week for two suzcessive weeks.

See, also, State ex rel. Crosvold v, Board of Sup'rs of Eau
Claive County, 263 Wis. 518, 57 N.Ww.2d 70 (295™)., There, the invi-
tation required separate bids on propcsals for separate ivems of
wvork and required that proposa's conform exactly to the written
Ingtructions to bidders. One bidder submitted an unsolicited offer
to perform two separate items of work at a combired price; other
bidders submitted separate bids as instructed. In holding that
acceptance ~f the combination bid would be unauthorized, the court
noted the requirement for a comnon standard by which to measue all
the bidrs. It was stated that acceptance pf the ccmbination bii wonld
be an act of favoritism which the bidding statutes were esnactea ‘c
prevent.

With these general principles in mind, we return to the
Wisconsin statutory provisiosrs quoted supra. We think the Wis-
congin courts would ;3ive these provisions the plain and obvious
meaning which the wo:ds convey., The statute prohibits any cor-
rection or alteration of a bid, with one exception which 1is not
applicable here. The grantze apparently views "any correction or
altecation'" as referring only to a change in bid price. However,
the words of the statute are clecarly not en limired. An alteration
of a bid conld consist, for example, of the substitution, after Lid
opening, of an acceptable equipmert item fcr an unacceptable equip-
ment item which was offered in the bid,

This 18 apparently what ocrurred in the present case, The
RCA standard form bid coffered an item (the TK-510B camera) wnich
the grantee found aid nct meet the specificaticng. 7hus, the RCA
standard form bid for base bid number four was nonresponsive to
the invitation. The substitution of the TK-28 camera uafrer bid
opening was an alteration In the bid which is prohibited by the
statute. Also, since RCA's standard form bid was nonresponsive
as to base bid item number four, it fullows that an award cou’ °
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not be made by accepting the RCA combined standard form bi:v
covering base bid numbers three and iu...

RCA's subnission of an alternate bid affords no support
for the grantee's action. First, the fact that the alternate
bid offered an acceptable brand name camera (the RCA TK-28)
he.s no bearing on the nonresponsiveness of the standard form
bid. Also, it appears that the alternate combined bid 1-i3elf
was defective for failing to contain a separate bid price for
base bid item number three as required. Iu addition, the com-
bined alternate bid price ($3%6,851) is higher than the bid, of
Ampex on base bid number three and another bidder on base bid
number four., PFinally, while tne Automatic Merchandiaing Courp.
de Ision, sunra, recognizes that alternative bidding may be per-
mitted, theire is8 n» indication that any of the alternative bids
in that case were found to be nonresponsive.

In view of the forepoing, we conclude that the award to RCA
was improper under Wisconsin law.

Conclusion

In closing, it 1is necessary to discuss !'EW's views expressed
in the agency's report to our Oftice on this matter. The report
points ouf. that the HEW Commisgsioner of. Education may, in his
discretion, disallow as a charge to grant furnds all or part of
tne coust of any procurement by the grantee which does not adhere
to the procurement svandards in 45 C.F.R, § 100a.100, supra.
However, HEW suggests tha. the Commissioner would not be required
to do 8o ty the regulations 1if the procurement stardards were not
met. The Department points c¢:t that under 45 C.F.R. § 100a.494,
decisions ccncernlng disalle .ance cf costs will normally occur
as purt nf the grant closeout process, taking into consideratica
recommendations made in the final audit of the grant. It is sug-
gesced that disallowances couid result frem questioning of costs,
for example, by the Department's auditors or by our Office. HFW
points out, however, that in no case could a determination to dis-
allow costs become fina’ until the grantee has had ~n opportunity
te appeal to the HEW Graut Appeals Board,

Ve believe that HEW's stateuments as applied to this matter
involve two distin~t questions or lssues-~the first being the
propriety of an award made by a grantee and the second being a
Federal agency's proper administration of its grant. Cur reviecws

-9 -
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of complaints concarning contracts awirded under Federal grants
deal with the former quertion, not the letter. As stated in 42
Fea. Reg. %2406, supra, it 13 rot nur aintert tc interfere with

the functions and respcnsibilities of grantor agvncies in muking
or «dministering grants; also, Federal grantor agencies will con-
tinue to be respongible for assuring that grant administration
functions adhere to the statutory requirements applicable to their
grant programs.

In the present case, we have found that arn improper awaru
wa3 made. However, since the contract hac apparently been com-~
pleted, no recommendation for correcrive action can be made by
our Office. This fuliills the scope of our review undar 40 Fed.
Reg. 42406, However, by lety . of today we are calling the con-
clusion reached in this case to the attertion of the Secre:ary of
Healtl, Education, and Wellare for whatever relevance it way lLave
to the possible prevention cof future improper awards.

1

'{%’%V(f4L
Deputy Comptroller General

of the United Stetes
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