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THE COMPTROLLER GENERAL
OF THE UNITED sTAaTEs J88

WASHINGTON, D.C. 20548

DECISION

FILE: 3-184530 DATE: NGV 2 6 1975

MATTER OF: (prs.

DIGEST: (verpayment resulting from erroneous awmaulty
payment made under section & of Pub. L. 92~425
which provides for a winimum income guarantee
for certain widows of former retired members of
the uniformed services may not be considered
for waiver pursuant te 10 U.8.C. 1453 since that
séection by ites terms is applicabls only to sub-
chaptexr II of chapter 73 of titie 10, United
Statea Code, and section 3 of Pub, L, 92-425.
See B-181934, Msy 21, 1975,

This action is in response to 4 letter with enclosures, from
the Copmanding Officer, United States Army Finance and Accounting
Center {file reference FINGH~T, ¢
(Retired) (Deceased)), recommending walver of recovery of $377.34, ]DLI?
representing annuity payments ervomeously paid under section 4 of 3ﬁaﬁ *?’
the act of September 21, 1972, Public Law 92-425 )86 Twat. 706, 713,
to Mrs, » widow of the late Staff Sergeant

, who died Mareh 20, 1873,

According to the submission, Mrs. applied for a minimum
income annuity under the provisious of sectica &4 of Publie Law 92-
425, aupra, Under this provision, the annuity to which a widow is
entitled iz an amount equal to the difference between her annual
income as determined by the Veterans Administration (VA) and $1,400.

In this respect, information submitted by the VA to the Army
indicates that Mrs. was entitled to receive g section &
annuity at the gnnual rate of $807, or $67.25 monthly, for the
period March 21, 1873, through December 31, 1973, and annuity pay-
ments were properly paid for such period.

~ The submissiou further indlcates that Mrs, = = expacted
income for VA purposes for the calendar year 1974 would be $1,072
and therefore the annuity payable, beginning January 1, 1974,
should have been reduced to an annwal rate of £328 or $27.33
mnonthly. However, due to a clerical error, the annulfy was pald
for January through March 1974 at the maximum rate allowable under
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the winimur income provisions, or $116.67 monthly. Corrective
action was taken in April 1974 to reduce the annuity to $27.33 and
Mrs. was advised of the overpayment, at the monthly rate of
$89.34, for January through Mareh 1974, a total of $268.92,

It 1s reported that the Army requestad the VA to verify
Mrs. ' sntitlement to an amnuity for the calendar yvear 1974
and on May 13, 1974, the VA stated that ne entitlement fo a minimum
income annuity existed since her income for VA purposes was 32,971
snnually, which exceeded the $1,400 limitatien. It im reperted
that a revised letter of indebtedness was sent June 5, 1974, and
after Mrs. returned a chedk dated May 31, 1974, for $24.33,
it was deternined that the amount of $377.34 was due the Untted
States for the pariod Jamuayry 1, 1974, through April 30, 1974,

Aecording to the submission, Mra, has been advieed of the
overpayment and she in turn has advized the Finanece and Accounting
Center that she is Finaneially upnable to repay the amoumt in gquestion.

On the hasiz of that rvequest, and umnder the cireumstanees of
the dverpayment to Mrs. , the Conmanding DEfficer of the Army
Finance and Accounting Center recommends that reeovery of the
anount In gquestion be walved, citing 10 ¥U.B.€. 1453}A4s authorizing
waiver in her case,

In decision B~181ﬁ56;¢3ay 21, 1275, vwhich slso Iavolved over-
paywents of section 4 benefits, we carefully examined the leglsla~
tive history of Public Law 92-425, supra, to deteruine whether the
provisions of 10 U.5.C. 1433 e applicable to that gectiop of the
act. Fol%owing a detailed analysis of the nmatter, it was held that
the waiver provisions of 10 U.5.C. 1453ﬁwere not for application in
thet case.

In view pf the similarities between the two cases, we must
conclude that waiver under authority of 10 U.S8.C. 1453jmay not
be granted in Mrs, ' gasa.

Yith regard to the sbove, the fellowing atatement was uade
ia our May 21, 1975 decision, supra:

"k % * {t appears that any action in thie case
should be taken under the provisions of the Federal
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Clafns Collection Act of 1966, 31 U.5.¢. 951-953
(1970). In thie regard, wa pote 4 CFR 164.3,
provulgated pursusat to the abeve~gitad anthority,
provides that the head of an agency or his desig-
nee may termdnate collasction activity when & deter-
nination of the debtor's inability pay is made based
on the exiteris get forth therein. Tmder the efy-
cumstences, we would not obiect to sueh avtion in
this cain,”

Ve beliave that gueh action would be equally appropriate in
exse,
S0 ¥, KELLER

Depet¥]  Comptroller General
of the United Statey






