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The record indicates that both berfore ilnd after the pe-:-iod of
involuntery leatve, Mss Ccca as cmployev. as£ 2 clhc, ist by the
Veterans AdeiiliStration Hl.nprital, 'Phi.ladelphia, Pennsylvania. On
Septemnber (6t 1972, Nlis8 Cecalas' sueyirvisor informed lo-sp itnl
officials thnt her con:inuedt c-,icnynent in hi~s lalorotory constitutcd
an , ediate threat to tccr prsoiisl well-belng. 'liss Ceo s 
counseled by the Associorte Chief of Staff of thc azi vwcks
offered reassi'.ent to t-cc' other nosiLions I, t t rbe deJ-4.-.d: both
positions. 7he t1olpiteI. `frector 1:hcnr. nctififice Ceecles on
Septczmber 7, 1972, t-Aint, basecd u-cn the cei ric ;Z.Zlti s
of he;: supervisor avn thev /lzrci atc Chlef of StVp' Q .'')h C' w

vcre piryici.?7s) the "A. & Ie.ii:e Lrcd o. invjolt'ltnry sic. leve
While the agency filed ,.,; App.icrti.Dn for her `.sztbility retirement.

The ac tinlstrati-vrc report states that !!izs Cecales rc-fu&01 to
underc r.. ft e fs for t'u ' e Žr-tla n tit th. . . .t t shse

f C, file t' ~ ~ ~ ~ ~ * rtI w.cO5s O~~fc, h.s zdy prxt; :l-,at~ ->- Cre ¢ E e, '.)C' U= en tPT¢ OOsC

f '1e andl the r'-8 ert.. o ,: t!-.8t' r, t\,r '. ... tc;t tl',s -"?e1
eotcmtinatio-n that the c.-cic .e. .n hcr scric w-ere ..;.!': yv
illn.ess on6 th h t rh , rlt 0 1. t.erc" ir 2,'nts to h<e -:c> ?or

ty. i%`tc~~~~~~~~~~~~~~~~~~~~~~~~ e-~~~~~~ tx!~X70r to _th7 dis ;';.li~ty. 'Aftecr rezew '-t'--,*¢^ (..ao ~.xe etl ... ; '75
rnotice of t C t .tvc dt t ei : . tion, tthe ocn ccy dCe t Ae 4 _ I -n

n plicvtLion fior 'irobll ' t y r ,et er c mct on her I1±>el.J -i'th the CSC
on Nova-.ibor S, .1972.

The record' irlicoe *rt.hcr tuat the Burc.u of remr .at.
Inesurance, and Clccnat i 1.,.-1 th of thc (.C'C eit-'Allowcd th-e mncy' s
appllcctiorl in .. 1.ett'-e to th> c;vnc',4 ('etc-.J! *1-r1h 6,c i97, erL
doeied the S e2`e s a-)', i it. n la ttr 6ated A-ir:l I.2, 1973. Th e
aonc y thlen -oo.Ied to Dt' r41:>l'.!ia % -:' Office c4 t1.e CsC
w.;hich affj. rnr.r t. L o.f t nn 1 '.. m. ;n
rorpea1ed to tie 'oard of .'m' 1 ndl 'eview of the o CC. cO ioard,

fn a dccijoica iettcd J err 22 1074, af rf e the *7ocislon of the
Rce.,iHonal Office that lU S: C~calae bed not been 2 n t be Ic tcltally
&i sbi.ed for usefLul and efficicnt ser ce in tLnh (lutics of her
position ivithia) the meaning oZ the retiremnnt 1v,. In its (C1eislonf

the Board noted tiatl there iDad be-a "uny diff Iclties i--nvolving
NOiss Cecalas aod nu.rrou. personn1el in Lthe agency a.nd Lhot the
psychiatrist twho eveluated lher had stttcd that -.he nceeed professiorial
help. iiowover, the gBooa stated that there is nio provision for
retirement for a partial disabIlity, annd thlis te t .pp wcation was
denied. Iiiss Cecalos vwas returned to active duty in a new position
at the Hozspital on 1Iiarch 14, 1974.
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The Back Pay Act, 5 U.S.C. § 5596 (1970), pmrvides, in pertinent
part:

"(b) An employee of an a.,ency who, on the basis
of an adminLis,--trative determination or a timely appeal,
is found by appropriate authority under applicable law
or regulation to have undergone an unjustified or un-
warranted personnel action that has resulted in the
.ithdrawqal or reuction of all or a part of the pay,
allowances, or difierentials of the employee--

;' (1) is entitied, on correction of the personnel
actioit, to receive for the period for twhich the
personnel action \> s in effect an a:,ount eotal to all
or any part oI the p, y, allowances, or dif crentials,
as aplic-b le, tiha; il-e c].-loyea norx;mal].y tauld have
earDneid cduri-. that pe r, od if. tlhe pcersonnel a. ctiori hoad
not occurr2 1, lCss 2 ;y an.ounts earvned by hi^M t',rough-
other dploy.eont durin- that peri.od; an1d

"(2) for all purposes, ir +:d to h.'t-ierforned
service f.`or the agency dUrilg thz oriod'-;, that

the eilploycre mny not .e credite:1, : :!eer th, . tion,
leave in an ,.nount t';at would cnu, tlhe ao.... n.' o0 .eave
to his credit to e-cod the maxfn :; n. c te leave
authorized for the e-ioyee by .>? or re;'l '. -. "

The CSC has pron;ulgited regulat - . ; u nder t7) -ack Pay Act,
which read in pertinent ptrt as folo;:ast

"(d) 'Po be unrjsi.fied o- .-',2rrate' ! personllt.V:
action must be detc-.-iued to ;.L i-.ropr cr e-rroneous on
the basis of either subldstantivue -,-,r'cbr Jl defects
after consideration of the equita'Ae, }.c ?l, and proce-
dural elements involved in the pers3onnell action.

"(e) A perso-nnel action referred to in section 5596
of title 5, Uaitcd States Code, and t1his subpart is any
action by an authorized official of an agency which
results in the withdraival or deduction of all or any
part of the pay, allownnces, or differenTtials of an
employee and includes, but is not limited to, separations
for any reason (including retirement), suspensions,
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furloughs without pay, dcmotions, reductions in pay, and
periods of enforced paid leave whllether or not connected
with an adverse action covered by Part 752 of this
chapter." 5 C.F.R. 550.603 (d) and (e) (1975.

This Office has long held that an employee may be placed on
*involuntary leave While an Agency-filed disability retircmeent
application is pcnding before the CSC wilen adwrinistrative of-ficers
detcrmi.ne, upon the basis of com-npetent Iaedical findiiu!,s, that an

employec is iiacapacitated for thc performance of his assigned
duties, r-id such action does not, under tUle>se circumstances,
constitutnŽ an unjustified or unv-.rrranted pe-rsonnel action under
5 U.Si.C. g 5596 (1970). 41 Comp. Gen. 774 (1962); D-181313,
FeDruary 7, 1975. Such action is also in accordance with GSC
reglulaciLous. 5 C..I~R. 9 831.1206 (1975) and Fi)Af Supp. 831-1,

S 10-10 (6) .

The Court oIf Claims has held that COy mritC7t c'aployees w7iho

are placed in an invorvtar Icave SLat;3J LOr for ('. asons
a I'e In :. ,ied .to recover lost CcVapp;-as~ti-oa l. w' shown, thaL.
the e::pi oyees wcereaoy, viii) i. i I :ioje !o -. m their
duties ancl werc nuoe, in fact, rled.e I iv incva' i at tile
time Lh~- w:lre placcd on leave .. ni te v. El :r Stn'c- s

318 37. 2c 9Z(9 (Ct. C-1. 1903); 2. -. . .- - 1o2
Ct. Cl. 342 (l0963). Ibowever, U . of t:e c& ..: th Ie Court

viewzed the 0S'C's doter-mination that Uiw :., 4r i' not
totally c6iisablcd as a retroactive de . n -r.rding the

fitness for duty of the employee aL t?)L tiL -e I place d on
involuvnt-ary leave. !In this case, w ; ( .. lras as
ultiat~late. (l'CeCt(rined *lot to be to'aly d .r.,I .- locre has beec
no aui tatiVe decerinatiotlat aa t h c s di sable-l at toe

time sie w-.s placed on involu ltargr L.'avc!. F-uritnor, , there is no

indication that 'the mocdlcal advJicO in thic; itirzt inStance w!2s

improper or not based on good judl;jaoi-tiStL, in w$l.'cii case the later*
rejection of such advice could be r e_ rd&d as correcting anl
improper person-nel action. Therefore, thlere is no le.gal basis
upon hlich to Lallow7 backpay and to restore lcave lost for the
period frosm the date on wvhich Miss Cecalas wxas placed on

involuntary leave (September 7, 1972) to the date the agency's
application was denied by the Bureau of Retireaent, Insurance,
and Occupational l'ealth (March 6, 1973).
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